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I. TEKYIIIUA KOHTPOJIb

TEOPETUYECKHHN OITPOC

Pexomenoayuu no nod2omoeke K meopemuiecKomy onpocy

Iloocomoska K meopemuueckomMy Onpocy OCYUWeCmeisemcs Ha OCHO8e Uusyuenus: y4yeOHOU U
O00ONONHUMENbHOU TUMEPAMYpbl.

Ocnosnas yeno pabomel ¢ Jaumepamypol — 3mMo useleyeHue u3 meKcma HeoOXo0UuMou
ungopmayuu, cnocobcmeyroueli GopMuposaHulo NpoPECcCUOHAIbHLIX KOMNEMeHYUull, 8 CULY Ye2o,
C/IABHBIM anZG‘u]ZOM pa6OI11bl C MEeKCmom AeJidemcia Cco3HamelbHoe ycgoeHue npoqumaHHoeo,
KpumuquKoe OCMbBICIIeHUE €20 codepofcaHuﬂ, 6 xode K0m0p020 npoucxodum nocmeneHHoe 2]1y60K0€
OCMbLCIeHUEe meopemu4ecKux n0Jl09fC€HuZ/7 MleC()yHapO()HOZO yacmHoco npaea, 6‘bl()eJleHue OCHOBHbBIX
uoetl, cucmembvl apeymMenmos, Hauboaee ApKUx npumMepos u m.o., Kpome moeo, 00313amenbHbiM NPAGUIOM
AGNAEMCAl  6bIAAICHEHUE 3HAYEHUSl HE3HAKOMbIX Cl06, MEePMUHOE, 6blpa.9iC€Hu11, Heu36eCnHblX UMEH,
HA38aHUL.

Pexomenoyemcss npu  pabome ¢ aumepamypol  OCYWeCmeNAmMb  KOHCNEKMUpOBaHue
meopemu4yecKkoeo mamepuailad no OCHOBHbIM 60npocam 0ucuunﬂunbl nymem cocmaejlenusl OnopHoco
KOHCnekma. KoycnekmupoeaHue no3eoium cocpe()omoqumb BHUMAHUE cmy()eHma HA KJln4esvlx
np06jzeMax meopuu Meofcdynapoc)ﬂoeo HUacmHoeco npaea, no@zomoeumbc;l K npaKkmu4deCcKum 3aniAmuim no
()ucuunﬂuHe, a makKoice 06]182%141’1’!1) noemoperue 0C60EeHHO20 mamepuaia npu I’lO@ZOI’l’lOGKe K 9K3AMEH) .

KOcheKmupoeaHue npedcmaeﬂﬂem 60601/7 Kpamkoe u l’lOCJZ@@O@dl’I’lEJZbHOQ U3J10IHCEHUE
coaepmcaﬂuﬂ npoYumaHHoco. ﬂ]lﬂ cocmaesieHusl OnNOpPpHO20 KOHCneKkma L;eﬂecoo6pa3H0 npudepafcueambwz
CLeOVIOUUX IManos pabomol:

-nodzomoeumeﬂbuaﬂ pa60ma.‘ cocmaesieHue cnucka Jjaumepamypsl U HOpMAaAmueHsvlx npasoesblx
aKmoe, 6HumameslbHoe YmeHue mexKkcmaoe, nodﬂeofcamux KOHCNEKMupo8aHuio,

- cocmaejieHue  cnoccapusl.  YmodYHEeHUe 6 Cl’lpdGOllHOﬁ Jumepamype HEeNnoHANHbIX C106 U
BblHECERHUEM CnPAaABOYHbIX aaHHblx 6 KOHcnekm,



- cocmaeneHue NAaHad ONOPHO20 KOHCNEKMA. BblOelumsv 6 NPOYUMAHHOM 21A6HOe, COCMABUMb
NAaH, Nnpeocmasnaiouuil coool nepeyeHb 3a20l08K08, N003d20]08K08, B0NPOCO8, NOCIe008AMENbHO
PACKPbIBAEMbIX 3ameM 8 KOHCHeKme,

- hopmynuposka mesucos: mezuc — 3Mo KpAmKo CHOPMYIUPOBAHHOE NOJLONCEHUE, OIS IYYULe2O
YCBOEHUSL U 3aNOMUHAHUSL MAMEPUANA Cledyem 3anucbléams Me3ucbl CGOUMU CI08AMU,

- 0OKA3bl8AHUE ME3UCOB: MESUCHL, 8bIOBULAEMbLE 8 KOHCNEKME, HYNHCHO 0OKA3bl8AMb, HOIMOMY 8
KOHCHEKMme HYIHCHO OMmpas3umv OCHOBHble 00800bl, 00KA3bIBAIOWUE UCMUHHOCMb DACCMAMPUBAEMO20
mesuca, 8 SMou Yacmu ciedyenm 0eiams CCbLIKU HA NOJIONCEHUS. HOPMAMUBHBIX NPABOBLIX AKMO8, 8 MOM
yucie, 8 KOHCNeKme yenecooOpPazHo NPpUEOOUMb NPUMEPHI.

Cnedyem nomHumv, umo 21aéHoe 6 omeeme HA MeOPemudeckKull. GONpoc He o0bveM, a
cooepoicanue. B Hem O00ndHCHBL ObIMbL OMPANCEHbI OCHOBHLIE NPUHYUNUATbHBIE NOJIOHCEHUS NO
meopemuyeckomy 6onpocy oucyuniunsl. He credyem 00Cio8HO 80Cnpouzeo0ums cooepiicarue yueoHo
JUMepamypsvl, OCHOBHbIE NOJIOACEHUS Yeecoo0bpazHee Uiazams KpamKo, C80UMU CO8AMU, 3A00MACH O
cmusie U 8blpa3UmMenbHOCmu uznodicenust. Ilpu smom 6 ciyuae 3auMCmMeEo8anutl HeoOX0OUMO NOHUMAMD,
Ubsl MOYKA 3PEHUS U U3 KAKO20 UCTOYHUKA NPUBOOUMCS CIYOEHMOM.

Obpawaemcs gHuManue, Ymo npu omeeme Ha 80NPOC He Mpedyemcs 0emaibHO20 AHAIU3A HOPM
UHOCMPAHHO2O NpAsd, MaKue npumepvl NPUBOOSMCA UCKIIOYUMENbHO 6 UYelsax WIICmpayuu
MeopemuyecKko20 Mamepuaila 8 mex Ciydasx, Ko2oa mpedyemcs ocyujecmseums CpasHUMeNbHbIL AHAIU3
HOPM POCCULICKO20 U UHOCMPAHHO20 MENCOYHAPOOHO20 YACMHO20 NPasd.

3aganue 1. CiocoObl yCTaHOBJICHUS COJeP:KAHUSA HOPM HHOCTPAHHOIO NpaBa.

Pexomenoauuu k ewvinonunenuro: Illpu noocomoske K NpaKmMuyecKum 3aAHAMUIM CHLYOEHNY
PEKOMEHOYemcst NPUOEPIHCUBAMBCA CTLeOVIOWell MEXHON0SUU:

—  BHUMAMENLHO U3YYUNMb COOEPAHCAHUE BONPOCA,

— Haumu u npopabomamsv COOMEEMCMEYIWUe pa30eivl 8 PeKOMEHOOBAHHBIX HOPMAMUBHBIX
O0OKYMEeHmMax, OCHOBHOU U OONOJHUMENbHOU aumepamype,

— npooymMamb  pazeepHymuvlil  OmMeem Ha GONPOC, ONUPAACH HA  ONOPHBIL  KOHCHEKM,
COCMABIEHHBI 8 X00€ 0C80EHUsL OCHOBHOU U OONOTHUMENbHOU TUMepamypbl.

Knrwou omeema/pewtenue: 11oBceMecTHO NENCTBYET NIPE3yMITLUS «IIPAaBOIPUMEHUTEND 3HAET CBOE
IpaBoO», IPU ATOM 3HATh «UYXKOE€» IpaBO HE 00s3aH HUKTO. B cuiy 3TOro oOCTOSTENhCTBA B XOJ€
NPUMEHEHHs KOJUIM3MOHHOM HOPMbI BO3ZHHMKAeT MpobsieMa HEOOXOAUMOCTH YCTAHOBJIEHUS COJAEpIKaHUS
HOPM HMHOCTPAHHOIO IpaBa, MOJAJIEXKAIEero MPUMEHEHUIO B COOTBETCTBUM C KOJUIM3MOHHOM HOpPMOM
CTpaHbl cy/Ja K KOHKPETHOMY IIpaBOOTHOLIEHHIO. B mpoliecce paspemeHust AaHHOW MpoOiIeMsl
HEO0OXOMMO HaMTH OTBET Ha CJENYIOIIME BOMPOCHL: KTO, KaK, B KAKOM 00bEME U B KaKU€ CPOKH JOJKEH
YCTAaHOBUThH COJIEPKAHUE HOPM HMHOCTPAHHOIO MaTE€pUAlIbHOTO NpaBa Ui IEJled peryaupoBaHUs
TPaHCTPAHUYHOTO MTPABOOTHOILLIEHUSI.

CriocoObl ycTaHOBIIEHHsI COJIEPKaHUsI HHOCTPAHHOTO MpaBa, KOTOPBIMU MOXKET BOCIIOJIB30BAThCS
00s13aHHBIN CYOBEKT, 3aKPEIUIAIOTCS. B HOPMaxX 3aKOHOJIaTENNbCTBA «CTPaHbl CyAa» U B OOJbIIEH CTENIEHU
OTHOCSITCSI K HOPMaM IPOLIECCYaIbHOTO, HEKENM MaTEepUAIbHOrO INpaBa. B MeXIyHapoJHOM YacTHOM
IpaBe CJIOXKHINCH JIB€ IPOTHUBOIMOIOXKHbIE TEHIEHIIMN OTHOCUTENIbHO 00beMa MOJIHOMOYUN CYOBbEKTOB B
paMKax yCTaHOBJICHMSI COJIEp>KaHUsI MHOCTPAHHOI'O MAaTE€pUAIbHOTO MpaBa — HEOTPAaHUUYEHHBIM CIHCOK
CIOCOOOB, TATOTEIONMH K BO3MOXKHOCTH HCIIOJIb30BAHUS JIIOOBIX HCTOYHUKOB HH(poOpManuu, u
UMIIEPaTUBHO 3aKPBITHIN NIepeuyeHb CIOCOOOB YCTAHOBJICHUS COJEPKAHNUA HHOCTPAHHOTO MaTepHaIbHOTO
IpaBa, MpeIoJIaratoiuii MPUBICUEHUE TOIbKO OUIIHAIBHO MOATBEPKIACHHON HHPOPMAIIH.

Hopwmsl pelictByromero 3akoHonarensctBa (. 2 ¢t. 1191 'K PO, cr. 166 CK PO, cr. 14 AIIK
P®) otHocut Poccuto ko BTOpO# Tpymme cTpaH, JOIMYCKAOIINX HCIOJB30BAaHUE TONIBKO O(HITMATBHBIX
UCTOYHUKOB MH(OpPMAIMK O COJIEPKaHUKW HOPM HMHOCTPAHHOTO MaTepuaibHOro mpasa. Ha HacTosmuit
MOMEHT MpPEIyCMOTPEHBI CIEAYIOIUM BO3MOKHOCTH IPaBONPUMEHUTENS: oOpallleHue C 3alpocoM B
MunucrepceTBo octuiu PO, obpaiieHue ¢ 3arrpocoM B KOMIIETEHTHBIE OPTaHbl, IPUBJIEUEHUE dKCIIEPTa.
Kpome Toro, mpaBonpuMEHHUTENIb MOKET BOCIOJIb30BaThCS COACHCTBHEM CTOPOH, MPUHUMAs OT HHX
JOKYMEHTBI, cojieprkaline HH(opMaIo o CoAepKaHUU WHOCTPAHHOTO NpaBa. Bmecre ¢ Tem, ciemayer
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UMETb B BHUJY, YTO NPABOIPHUMEHUTENb HE BIPaBe ONMUPATHCS Ha COOCTBEHHBIE MMEIOLIUECS 3HAHUS 00
MHOCTPAaHHOM IIpaBe, B TOM YHUCIIE, MOJYyYCHHbIE UM IIPU PACCMOTPEHHM U PA3PEIIEHUU WHOTO JieNa C
y4acTUEM HHOCTPAHHOIO 3JieMEHTa (MHBIMU CJIOBaMH, KaXXIbli pa3 MpaBONPUMEHUTENb JOJKEH
OpEANpPUHUMATh Mepbl Ul YCTAHOBJIEHMSI COJAEP)KaHMs HMHOCTPAHHOIO IIpaBa, NPUMEHHUMOrO K
KOHKPETHOMY ITPaBOOTHOLLEHUIO).

OOpamenre ¢ 3anpocoM B MuHuctepctBo roctuiuu P® Ha3zBaHO B MmepeyHe CrocoOOB
YCTAQHOBJICHHS COJCP)KaHUsI HOPM HHOCTPAHHOTO MaTEepHAIBbHOTO IMpaBa IMEPBBIM. DTO OOYCIOBJICHO
0c000i1 KOMIETEHIIMEeH JaHHOIO OpraHa UCIOJHUTENbHOW BiacTu. B coorBerctBuu ¢ Ilonoxenuem o
MuHucTepcTBEe IOCTULMM, OJHUM U3 €ro IIOJIHOMOYMM SIBISI€TCS COJEHCTBUE B YCTaHOBJIEHHUM
COJIepKAHUSA HOPM HHOCTPAHHOIO IIpaBa, B TOM YHCJE, IMOCPEICTBOM OOIIEHHS C YUYPEKICHUSIMU
IOCTULMU HHBIX CTPaH B COOTBETCTBUM C IIOJOKEHHUSMU MEXAYHApOAHBIX IOroBOpoB. [lns wneneit
YCTAQHOBJICHHSI COJAEP)KaHUS HOPM HMHOCTPAHHOTO IIpaBa HCIOJb3YeTCs [Ba TUIA MEXAYHapOIHBIX
JIOTOBOPOB: corjameHust 00 HHPOPMALMOHHOM MIPABOBOM OOMEHE M COTJIAIICHUS O MPABOBOM IMOMOIIIH.
OTcyTcTBHE MEXAYHApOJIHBIX COIJIAICHWH, Mpeanojaralomux oOMEeH NpaBoBOW HHGpopMauuei, He
IPENSITCTBYET OOpAIICHUIO C 3allpOCOM B YUPEXKJIEHUS IOCTUIMH COOTBETCTBYIOIIETO IOCYyAapcTBa B
HOpsiIKE TaK Ha3bIBa€MOM MEXIYyHapOJHOM BEXIMBOCTH, OJHAKO COBEPILIEHHO HE TIapaHTUPYeT
HOJIyuYeHUEe HEOOXO0AUMON NH(POPMALIUU B 1I0IIyCTUMBIE CPOKH.

Taxke cpeau crnocoOOB YCTAaHOBIIEHHMS COZAEpKaHWE HOPM HMHOCTPAHHOTO IIpaBa Ha3BaHO
oOpailieHue 3a COAEHCTBUEM K MHBIM KOMIIETEHTHBIM OpraHaM U yYpeKICHHUSIM BHE 3aBUCUMOCTH OT HUX
TEPPUTOPUAIBHOrO pacnojioxeHus (B Poccum mmum 3a pyoexxom). 31ech HEOOXOAMMO aKIEHTHPOBAThH
BHUMaHUE Ha TOM, YTO POCCHICKMI IpPaBOIPUMEHUTEIb BIPABE OOpPAaTUTHCS 3a COJNEHCTBUEM HE K
ar00oMy opraHy (Y4pekIEHHIO), a TOJBKO K KOMIIETEHTHBIM JIMIAM, TO €CTh TeM, KTO oOjanaer
KOMIICTCHIIMCH, HAJENICH ITOJIHOMOYUSIMU 10 cOopy wuH(popManuu o0 WHOCTpaHHOM mpase. Ilox
KOMIIETEHIIMEH B JAHHOM CJIy4ae TPaJUIMOHHO IOHUMAETCs COBOKYITHOCTh HOPMATUBHO YCTaHOBJICHHBIX
MIOJTHOMOYHH, ITpaB U 0053aHHOCTE KOHKPETHOTO IMyOIMYHOTO Oprana (yupexaeHus). IMeHHo mo3romy,
Ipex/ie YeM HaIlPaBUTh 3alPOC O COACUCTBUM B YCTAHOBJIEHUHU COJEP’KaHHUsI HOPM MHOCTPAHHOI'O IIpaBa,
IPABONPUMEHUTENb JOKEH YIOCTOBEPUTHCS B HAJIMYMM KOMIIETEHLMH TOrO JHUIA, K KOTOPOMY OH
cobupaetcs oOpatuThes. Takue ynoJIHOMOYEHHBIE JIMLA MOAPA3/EIAIOTCS Ha IB€ KaTerOpuu:

1) nmuua, obnanaromue oo1Iel KoMIEeTeHIIMeH, KOTOPhIM MOYKHO HampaBiIsTh 3alpOChl 10 JIF0ObIM
HAIPAaBJIEHUSAM IIPABOBOIO PETYJINPOBAHMS — HA HACTOSILUNA MOMEHT NNOMUMO MUHHCTEPCTBA FOCTULIMN
P® x HUM OTHOCATCA TOJBKO KOHCYJIBCKHE YyupexJeHuss PoccuM Ha TeppUTOpUHM HHOCTPAHHBIX
roCyZ1apCTB, KOTOPbIE B COOTBETCTBMM C HOPMAaMM JIEHCTBYIOIIETO 3aKOHOJATENbCTBA O KOHCYJIBCKOU
JESITEIbBHOCTH OCYILECTBISIOT (OpMUpOBaHME OaHKOB JaHHBIX IO 3aKOHOJAATENbCTBY TroCyAapcTBa
npeObIBaHMS, @ TAKXKE OCYLIECTBISIOT (QYHKIIUH 110 BOIIPOCAM PAaBOBOW OMOIIY;

2) nuua, oOJaJarolIve CHeUaTbHOW KOMIIETCHIIMEH, WMEIOIINE CIIOCOOHOCTh MPEAOCTaBUTh
UHPOPMALIMIO TOJBKO IO OTAENbHBIM BONpOCaM MpPaBOBOro perynupoBanus. K uwucny Takux
YIOJTHOMOYEHHBIX JIUI] MO)KHO OTHECTH:

- ODenepanbHyto ciayx0y 1Mo Haazopy B chepe cBA3M, MHPOPMALMOHHBIX TEXHOJIOTUH U
MaccoBBIX KOMMYyHHMKanui (PockoMHan30p) — mo BOIpocaM 3alUThl IpaB CyOBEKTOB MEPCOHATBHBIX
JTAaHHBIX KaK COCTaBHOM YaCTH JINYHBIX HEMMYIIIECTBEHHBIX MPaB PU3NYECKUX JIHII

- QenepanbHylo CIyx0y 10 HMHTEJIEKTyalbHOW cobctBeHHocTH (PocmateHT) — 1O
BOIIPOCAM MPABOBOTO PETyJIMPOBaHUs OTHOIIEHUH B cepe MHTEIEKTyaaIbHOH COOCTBEHHOCTH
- [lenTpanpublii  06ank Poccuiickoit @enepanum — 1O BOINpOCaM, CBSI3aHHBIM C

peryiarpoBaHrueM (UHAHCOBBIX PHIHKOB, ((MHAHCOBOM JEATEIbHOCTH, PhIHKA IIEHHBIX OyMar U pacyeToB

- ToproBo-nipomeinuieHHas nanary Poccuiickoit denepanuu W BXOMSIINE B €€ CHUCTEMY
TOPrOBO-TIPOMBILIUIEHHbIE NanaThl cyObekToB Poccuiickoit @enepanyii — o BOmpocaM perynpoBaHUS
IIPEANPUHUMATENIBCKON EATEIbHOCTH

- [Tencuonnnrit poun Poccuiickoit ®enepanmui — MO BOMpOcaM peau3alu IpaB Ha
MEHCHOHHOE (U COIManbHOE) obecreueHne PU3NIECKUxX JTHI]

— HOTapuycoB (Kak roCylapCTBEHHBIX, TaK M 3aHUMAIOLIUXCS YACTHOW NMPaKTHUKOW) — IO
BOIIPOCAM HACIIEICTBEHHOTI'O IIpaBa.



Tperuit cmoco0, K KOTOPOMY MOXKET OOpaTHTBbCS POCCHICKUN MPaBONPUMEHUTENb TIPU
YCTAaHOBJICHMHM COJIEP)KaHUSI HOPM HMHOCTPAHHOTO TIpaBa, I3TO TMPHUBJIEYCHHE OJKCIepTa (JIMIa,
00JIaJaloero CrneualbHbIMU 3HAHUAMH IO KacalolMMCS paccMaTpuBaeMoro Jena Bompocam). B
KaueCcTBE PKCIEPTa MOXKET OBITh MPUBJICUYEH POCCHHCKUNA WIJIM WHOCTPAHHBIN TpaKIaHWH, 00J1aqaronnui
CHEIHUAIBHBIME TIO3HAHUSIMH B OOJIACTH WHOCTPAHHOTO IIpaBa, KOTOPbIE MOTYT IOATBEPIKAATHCS
CIelMaJbHbBIM  00pa30BaHMEM J3TOTO JIMIA, €ro Hay4YHBIMH pa3padOTKaMHW W  HCCIICIOBAaHUSIMH,
MPAKTUYECKON NIEATEIBHOCTRIO B cpepe MHOCTPAHHOTO IMpaBa. Takke MPOBEIECHUE SKCIEPTHU3BI MOXKET
OBITH TOPYYECHO CIEIHUATM3UPOBAHHOMY YUYPEKICHHUIO (B TOM YHCIE, 00pa30BaTeIbHOMY, HAYYHOMY,
yueOHOMY), TIPU YCJIIOBHUH, YTO B €r0 CTPYKTYpPE €CTh CTPYKTYPHBIC TOJpa3/eiCHUS, 3aHUMAIOIIHECS
HCCIICIOBAHUSIMA MHOCTPAHHOT'O IpaBa, MPU 3TOM MPaBONPUMEHUTENIb JOJDKEH PYKOBOJCTBOBATHCSA
JEHCTBYIONMM 3aKOHOJATEIBCTBOM, PErYJIHPYIONIMM BOIPOCH HAa3HAYCHUS W TPOBEACHUS CYICOHOU
SKCIIEPTHU3BI.

CropoHaMm MPaBOOTHOIIEHUS MPEJOCTABICHO HEOCIOPUMOE CYOBEKTHBHOE MPABO COACHCTBOBATH
POCCUICKOMY TMPABOMPUMEHHUTENO MPU YCTAHOBJICHUU COJEPKaHUS HOPM HWHOCTPAHHOrO mpasa. [l
ITHX IEJIeH JIUIa MOTYT MPEACTABIATh JOKYMEHTBI, COJIepKaIue HE00X0 UMY HHPOPMAITHIO, KOTOPBIS
MPUHUMAIOTCS. U OLIEHUBAIOTCS MPABOIIPUMEHUTEIEM HApAYy ¢ MHBIMU J10KA3aTEIbCTBAMH COJIEPKAHUS
HOPM MHOCTPAHHOIO MpaBa. B KayecTBe TaKWX JOKYMEHTOB MCHOJIb3YIOTCS 3aKJIIOUECHUS CIEILIUATUCTOB,
00JIaaroMX CIECIHATbHBIMA 3HAHUSMH [0 BOMPOCAM HMHOCTPAHHOTO TIpaBa W TPAKTUKHA €ro
MIPUMEHEHUS, ¥ MMCbMEHHBIE J0Ka3aTeIbCTBA (JIOKYMEHTHI), UCXOIAIINE U3 MHOCTPAHHOTO TOCYy1apCTBa.
B ciywae mnpencraBieHHs] TOKYMEHTOB, MMEKOIIMX HWHOCTPAHHOE IMPOUCXOXKACHHUE, CIEAyeT HUMETh B
BHJY, 4YTO POCCHUWCKHN NPABONPUMEHHUTENb MOXET HCIOIb30BaTh HX IPU PEIIEHUU BOIPOCOB,
CBSI3aHHBIX C KOHKPETHBbIM TPAHCI'PAHUYHBIM IPABOOTHOLIEHUEM, TOJIBKO B Cllydae HMX HaJJlexallen
JIeTaju3aluu, MO3BOJSIONIEH MPU3HATh IOPUANYECKYIO CHITy MHOCTPAHHOTO JOKYMEHTAa Ha TEPPUTOPUHU
Poccuiickoit @enepanuu.

3aganune 2. MaTepuajbHO-NPABOBOE H KOJUIM3HOHHOE PeryJHpoBaHHe MPeICTABUTEIHCTBA
U 10BEPEHHOCTH

Pexomenoayuu k ewvinonunenuto: Illpu noozomoske K NpaKmuyecKum 3aAHAMUIM CHLYOEHMY
PEKOMEHOYEMCsl NPUOEPAHCUBAMBCS CeOVIOUjell MeXHON02UU!

- BHUMAMENLHO U3YUUMb COOEPICaAHUe BONPOCd, ONnpeodeums Mecmo 60npoca 6 obujem
co0epoIcanuu memvl, €20 C653b C OPY2UMU 8ONPOCAMU,

- Haumu u npopabomams coomsemcmsyrouue pazoeivl 8 peKOMeHOOBAHHBIX HOPMAMUBHBIX
OOKYMEHMAx, OCHOBHOU U OONOIHUMENbHOU Jumepamype;

- npoOyMamsv  paseepHymulil Omeem Ha B60Npoc, ONUPAACL HA ONOPHBILL KOHCHEKm,
COCMABIEHHbIU 8 X00€ 0C80eHUsL OCHOBHOU U OONOTHUMENbHOU TUMepamypbl,

- 8bLABUMb NPOONIEMHbIE ACNEKMbL ONPOCA, NPOOYMAMb C80€ NOHUMAHUE nymell U cnoco6o8
ux pewenus

Kniou omeema/pewrenue: 1lpexne 4yem nepeiTi K XapakKTEPUCTUKE MAaTEPUATIbHO-IIPABOBOIO
U KOJUTM3MOHHOT'O PEryJHpOBaHMUS IPEICTABUTENbCTBA U JOBEPEHHOCTH, HEOOXOAMMO ONpPEICTUThH
noHatve npencraButensersa. B cuny n. 1 ct. 1187 'K P® «Ilpu onpenenennu mnpasa, MOIIEKAMETO
IPUMEHEHHNIO, TOJIKOBAHUE IOPUAMYECKUX IOHATHUN OCYIIECTBISAETCS B COOTBETCTBUU C POCCHUICKUM
IIPaBOM, €CJIM MHOE HE MPEAYCMOTPEHO 3aKOHOM).
B poccuiickoM mpaBe, B 4aCTHOCTH, B y4eOHUKE IO TPaKIAaHCKOMY IIpaBy MOJ pelaKiuei
b.M. I'oHrano, moj NpencTaBUTEIBCTBOM IIOHMMAETCS «TPaXJAAHCKOE IPAaBOOTHOLIEHWE, B CHIY
KOTOpPOr0 TNPaBOMEPHBIE B NpEJENax OaHHBIX MOJHOMOYMH IOPUIUYECKHE JEHCTBUSA OJHOIO JIMIA
(mpeacraBuTeNsl) OT UMEHHM JpPYroro juna (IpeacTaBiIsieMOro) BIEKYT 3a cOOOH BO3HHUKHOBEHHE,
U3MEHEHHE WIM IpeKpalleHue NpaB U 00S3aHHOCTEH HEMOCPEACTBEHHO JUIS INPE/ICTaBIIIEMOro». JTH
OTHONIEHHUSI WMEHYIOTCSI OpraHM3alMOHHBIMH. 3a4acTyl0 OTHOUIEHHMS [0 TPaHCTPAHUYHOMY
IIPEJICTAaBUTENILCTBY SIBJISIIOTCS IPEAMETOM PELIEHUS IPEABAPUTENBHOTO KOJLIM3NOHHOIO BOIIPOCA, HA 9TO
oOpartaercs BHUManue Jlro6oswio bopuconoii ['y1oBrueBoii.
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Taxxxe 8 MYII ucnonb3yercs TepMuH «MeKITyHApOIHOE KOMMEPUECKOE ITOCPEAHUYECTBOY. TaK,
B ydeOHHMKe «MexXayHapoJIHOE KOMMEpYECKOe IpaBo» Moj peaaknuerd Bmamuvmmpa dDemopouda
[lomonmomyno oTMeyaercsi, YTO SKOHOMHUYECKHE MHTEPEChl MOTYT CO3[aBaTh JUIsi OM3HECMEHOB
«...HEOOXOAMMOCTh MPHUHSITHS YIPABICHYECKOTO (OPraHU3aI[MOHHOT0) PEUICHHs, 2 UMEHHO HOpYyYEHUS
BECTH HEKOTOpBIE Jiea MPEeAIpUHUMATENs APYTUM Juiam». Takux JIMIl aBTOpbl Ha3bIBAIOT, HAIPUMED,
MOCPEITHUKAMH, MPEACTABUTEISIMU, areHTaMu. Takoro poja MOCPEJHUYECTBO CYIIECTBYET B PAMKax
Pa3IUYHBIX JOTOBOPHBIX KOHCTPYKLMMH: areHTUpOBaHUs (B TOM 4YHCIE JIOTOBOP KOMMEPYECKOTO
MPE/ICTAaBUTENIbCTBA (KOMMEPUECKHI areHTCKU J0roBOp), MOPYYEHHUS, KOMHCCHUHU, TOBEPHUTEIHHOTO
yIOpaBiICHUS HMMYLIECTBOM. Takke B YINOMSHYTOM YYEOHHMKE OTMEYAIOTCSl JIOTOBOPBI CIy4yaiHOIro
nocpeHUYecTBa (O BBINOJHEHUM areHTCKUX YCIYr pa3oBOr0 XapakTepa), AUCTPUObIOTEpCKOe
cornamenue (Anapeit FOpbeBuu bymie u Hatanus Cepreesna KoBaneBckas 0oTMEUarOT CLIOPHOCTh TaKOM
KBaJIM(UKALIMY, TEM HE MEHEe, aBTOPBI ONPEACIAIOT TAKOE COIUIAllIeHHE KaK JOrOBOP, B paMKax KOTOPOTo
IOKYTIaTeNb 10 I0rOBOPY MOCTAaBKM OTBEYAET 32 MAPKETUHI TOBAPOB HAa KOHKPETHON TEPPUTOPUM PhIHKA
cObITa) ¥ JOTOBOp (hpaHUYal3UHTA.

MTII nyis 1OroBOpoB KOMMEPUYECKOIO IOCPEIHHUYECTBA pa3padOTaHbl THUIOBBIE KOHTPAKTHI,
Hanpumep, TUMOBON KOMMepuecKkuil areHTCKUi KOHTpakT (myOmmkarus Ne 496), TumoBoil KOHTpakT
CIIy4alHOrO NOCpEAHMYECTBA, THIIOBOM IUCTPUOBIOTEPCKUN KOHTPAaKT. MOHONOJBHBIMN HMIIOPTEP-
muctpubstoTop: [lyonukamuss MTII Ne 518, Tunosoii kontpakt MTII mexnynaponHoro (ppanvaiizunra:
[Ty6mukanus MTII Ne 557 (3Tn 1OKyMEHTBI HE SBIISIOTCS 00SI3aTEIHLHBIMH).

Kak crnenyer u3 m. 1 ct. 1217.1 T'K P®, BHyTpeHHUE OTHOIICHUS (MEXKIY MPEACTABUTENEM U
IPEJICTaBIsIEMbIM), BO3HUKILIME Ha OCHOBaHMM JOrOBOpa (HampuMmep, O IMPEJOCTaBICHUU OTYETa
IpEJICTaBUTENIEM [0 3alpocy MPEACTaBISIEMOro, O BBHIIUIATE MOCIEAHUM BO3HATPaXKIEHUS U T.II.),
peraaMeHTUPYIOTCS IPAaBOM, IPUMEHUMBIM K COOTBETCTBYIOLLIEMY JIOTOBOPY (T.€. JOrOBOPY NOpPYYEHUs,
areHTupoBanus — 1. 48 [locranoBnenus [lnenyma BepxoBHoro Cyna P® ot 9 urons 2019 r. Ne 24 «O
MIPUMEHEHUN HOPM MEXIYHAapOJIHOI0 YaCTHOTO npaa cynamu Poccuiickoit @enepauuny», noam. 13-15 m.
2 cr. 1211 TK P®). ITockonpky OOBIYHO MOJTHOMOYHMS MPEIACTABUTENST OGOPMIISIOTCS MyTEeM BbIAAYU
JIOBEPEHHOCTH, SIBJISIONICHCS OAHOCTOPOHHEH CHENKOM, uMeeT 3HaueHue mnosoxenue cr. 1217 'K PO,
yCTaHaBJIMBaloOlIee B KayecTBe OOIIEero npaBuiia MPUMEHEHHE K OJHOCTOPOHHUM CZETIKaM MPpaBa CTPAHBI
MecCTa JKMTEIbCTBA WJIM OCHOBHOTO MECTa JEATEIbHOCTH CTOPOHBI, HPUHHUMAIOIIEH Ha ceds
00s13aTeNIbCTBA 10 CJICJIKE, B MOMEHT COBEPIIEHUS YKa3aHHOW CHEIIKH.

[IpaBoBasi persameHTalMsi BHEIIHMX OTHOIIEHUN NPEICTaBUTENIbCTBA (OTHOIICHUN MEXIy
MpeJICTaBUTENIEM WJIH MPEACTABISIEMbIM U TPETHUM JIMIIOM) B 11€7IOM 3aKkperieHa B 1. 2 ¢t. 1217.1 'K P®
Y BBITJISIIUT CIIETYIOIUM 00pa3oM (B MOPSAIKE NPUOPUTETHOCTH PUMEHEHHUS):

1) permameHTamus MO TpaBy CTpaHbl, M30paHHOMY JoBepUTeNeM (OOBIYHO YKa3bIBAaeTCs B
JIOBEPEHHOCTH), IIPU YCIIOBUU MH(OPMHUPOBAHHOCTH TPETHETO JIMIIA O TaKOM BblOOpe. CreayeT 3aMeTuTh,
YTO MpH 3aKIIOYEHHM CHEJNOK JIOBEPUTEIEM Yepe3 NPEICTaBUTENs H3YYEHHE [TOBEPEHHOCTH
KOHTPAareHTOM SIBJIIETCS OYEBHMJHBIM TpeOOBaHHEM pPa3yMHOM OCMOTPUTEIBHOCTH, TaKUM 00pazoM
JOJDKHBI  OBITh pEAKH Cllydyal HEOCBEJAOMIIEHHOCTH TpPEThero JIMIa O BbIOOpE MpPECTaBISEMbIM
IPUMEHUMOI0 IpaBa (B KadecTBEe NpUMEpa OOpaTHOTO MOXKHO MPENOJOKUTh CUTYallUIO0 JEeHCTBUS
NpPEJCTaBUTENSl IO JIOBEPEHHOCTH, BBIIAHHOW B TOpPSAJIKE MEpeoBEpHs, B TEKCT KOTOPOM He ObLIO
MIEPEHECEHO YCIIOBHE MEPBOHAYAIBHON JOBEPEHHOCTH O TIpuMeHUMOM Tipase). Onnako BepxoBubiii Cyn
P®, oueBuaHO pacrpenenss OpeMs JA0Ka3bIBaHUS B MOJIb3Y TPETHETO JIMIIA, UCXOAUT U3 HEOOXOIUMOCTH
JTIOKa3bIBaHUS B TAKOM CJy4ae JBYX OOCTOSTENbCTB: 1) BKIIIOUEHHE B TEKCT BPYUEHHOH MPEICTaBUTEIIO
JIOBEPEHHOCTH YCJIOBHSI O IPUMEHMMOM IpaBe; 2) NPEAbsIBICHUE JOBEPEHHOCTH TPETbEMY JUIy — II. 49
[TocranoBnenus [Inenyma BepxoBnoro Cyna P® ot 9 urons 2019 r. Ne 24).

B 10 e Bpems, BepxoBubiM Cynom P® B 1. 49 Ilocranosnenus Ilnenyma BC P® ot 9 urons
2019 1. Ne 24 chopmynrpoBaHO MPABHIIO O TOAPA3yMEBAEMOM BBIOOPE B Ka4eCTBE MPUMEHUMOTO IpaBa
(c yueTom 00CTOSITENBCTB Jiefia U YCIOBUM T0BEpeHHOCTH, 1. 2 1 6 cT. 1210 'K PD):

- TIpaBa CTpaHbl, UCKIIOYUTEILHO HA TEPPUTOPUHU, KOTOPOU MPEACTABUTEIh HAACNSAETCS MPaBOM
COBEPLICHMSI CIEJIOK U UHBIX IOPUINYECKUX JEHCTBU;

- IpaBa, IPUMEHUMOIO K paHee 3aKIIOYEHHOMY JO0rOBOpPY, UCKIIIOUUTENBHO ISl MCIIOJHEHUS
KOTOPOTro ObljIa BbIIaHA TIOBEPEHHOCTH (0 YeM B HEH MPsIMO YKa3aHo);



2) ecnu TPEACTABISIEMBbI HE BOCIOJIB30BAJICS BO3MOXKHOCTHIO CaMOCTOSITEIBHO BBIOPATh
IPUMEHUMOE IPaBO, JUOO0 3aKOH HE JOMYCKAaeT NMPUMEHATh W30paHHOE JOBEpUTENEM IIPAaBO, BHEIIHUE
OTHOIIEHHUS MTPEJICTABUTENBCTBA PErIIAMEHTUPYIOTCS IPABOM CTPAHBI MECTA KHUTEIHCTBA JIMOO OCHOBHOTO
MecTa JIeATEIbHOCTU MPEACTaBUTENS NPU YCIOBUHM MH(GOPMHUPOBAHHOCTU TPETHETO JIMLA 00 3TOM MecTe
(OpeMst nOKa3bIBaHMS YKAa3aHHOM OCBEJOMJICHHOCTH TAaKkKe JIKUT HAa NPEACTABISIEMOM WIH
IIPEJCTAaBUTEIIE; CYIl MOJKET IPUHATH BO BHUMAaHHME TEKCT JOBEPEHHOCTH, MHbBIE JTOKYMEHTBI, KOTOPbIE
NepeIaBaINCh TPETheMy JIHILY Npu coBepiieHuu cienku (m. 50 [locranosnenus [lnenyma BepxoBHoro
Cyna P® ot 9 uromst 2019 1. Ne 24),

IIpu 3TOM €cnu B KauecTBE MPEACTABUTEINSI BBICTYIIAET paOOTHUK MPEACTABIAEMON OpraHU3aIuH,
0 4eM ObLIIO U3BECTHO TPEThEMY JIMIy HA MOMEHT 3aKJIFOUECHUs C/IEIKH, OCHOBHBIM MECTOM JESTEIbHOCTH
IpEeCTaBUTENS IPU3HACTCS MECTO HAXOXACHUS paboTomaTelNs Uil ero 000COOJICHHOTO MoApa3AeICHHUs,
I7Ie yKa3aHHbIH pPa0OTHUK Ha TOT MOMEHT OCYLIECTBISUI CBOIO TpyAoByH ¢yHkuutoo (m. 50
[TocranoBnenus [1nenyma BepxoBuoro Cyna P® ot 9 utons 2019 r. Ne 24);

3) Opu OTCYTCTBMM y TPETHEro JIMLA TAKUX CBEIEHHM IMOJJIEKUT NMPUMEHEHHIO IPaBO CTPAHBI
[IPEUMYILIECTBEHHOH 1€ATENbHOCTH MPEJACTABUTENS B pAMKaX KOHKPETHOTO ITPaBOOTHOILIEHUS (3TO MOXKET
OBbITh CTpaHa MECTa COBEPILEHUS CIIEJIKH MEX/y NPUCYTCTBYIOIIMMH IPEACTAaBUTENIEM U TPETHUM JIULIOM;
€CIIM JK€ YKa3aHHBIC JIMIa HAaxXOIITCS B PAa3HBIX CTpaHaX, a CJAEJKa COBEpIIAeTCS IyTeM oOMeHa
COOOLICHUSAMH, TO IpPHUMEHSETCd MpPaBO CTPAHbl MECTa HAXOXKICHHMS MPEJCTaBUTENII B MOMEHT
HaINpaBJICHUsI UM COOTBETCTBEHHO odepTsl mim akuenta (m. 50 Ilocranoenenus [Inenyma BepxoBHOTro
Cyna P® ot 9 uronst 2019 r. Ne 24);

4) vHBIC TIpaBHJIa MOTYT BBITEKATh U3 3aKOHA, HAIIPUMED:

4.1)n. 3 cr. 1217.1 TK P® comepXuT NBYCTOPOHHIOI KOJUTU3UOHHYIO HOPMY, COTJIACHO KOTOPOU
IPU OCYIIECTBJICHUM IPEACTABUTEIEM IOJHOMOYMM JUIsl COBEpPLIEHHUS CHCJIKM B OTHOIIEHUU
HEJIBKMMOCTH, KOTJa cama Ccieika JIMOO BO3HMKHOBEHHUE, NEepexo, NpeKpalleHHe WM OrpaHuYeHUe
IpaB M0 HEW MOJyIekaT 00s3aTeNbHOM TOCYJapCTBEHHOM PErucTpalnyy, MPUMEHSETCS IPaBO CTPaHBI
PETUCTPALIMUA COOTBETCTBYIOIETO HEABUKMMOIO UMYILIECTBA,;

4.2) KOJUIM3MOHHBIE BOIPOCHI MPEACTABUTENIHCTBA B CyAaX PEIIAIOTCS MO 3aKOHY CTpaHbl Ccyja
(rocynapcTBeHHOrO Win Tpeteiickoro) — 1. 4 cr. 1217.1 T'K P®. Tak, Hanpumep, nepedeHb CrerraabHbIX
MOJIHOMOYMI NpPEJICTaBUTENsl HAa COBEPIICHHWE OTAENbHBIX IPOLECCYAbHBIX JIEHCTBUN HMIIEPaTUBHO
3akperieH B cT. 62 AIIK P®, ct. 54 I'TIK P®. /lanHble HOPMBI UMEIOT MYyOJIMYHO-TIPABOBYIO MPHUPOY,
CJIEIOBAaTENbHO, MOAJEKAT MPUMEHEHHUIO HE3aBUCUMO OT M30paHHOro mpasa. MHas pemaxkius m. 4 cr.
1217.1 'K P® npakTuuecku He NPEACTABIIAETCS BO3MOKHOM.

B n. 5 cr. 1217.1 TK P® onpenenen npumepHblil nepedeHb BONPOCOB, OTHECEHHBIX K cdepe
JENCTBUS MpaBa, IPUMEHUMOTO K «BHEITHUM) OTHOIIEHHSM IIPEICTaBUTENbCTBA!

1) Hanuuue u oOveM monmHomouuil mpeacrasurens. B m. 6 cr. 1217.1 TK P® cneunnansHO
OTMEYAETCsl, YTO, €CIIM U3 3aKOHA, CYIIECTBA OTHOLIEHUS WJIM TEKCTa JOBEPEHHOCTH HE BBITEKAET MHOE,
MOJIHOMOYHS MPEJCTABUTENS BKIIIOUAIOT B c€0sl OIpe/ieTIeHHE MOpsiiKa pa3pellieHus: COPOB (3aKI0YeHHE
NPOPOTAIlMOHHBIX ~COTJAIICHUH, apOMTPaXHBIX COIJAlleHud H T.aI.), a TakXke BBHIOOp TIpaBa,
IPUMEHUMOTO K CAENKaM, 3aKJIFOUEHHBIM IIPU MMOCPEIHNYECTBE PEICTABUTES.

2) mocneACTBHS OCYILECTBICHMSI IPEACTABUTEIEM CBOUX MOJIHOMOYHNI;

3) TpebOBaHMS K COIEPKAHUIO IOBEPEHHOCTH,

4) cpok IeNCTBUS TOBEPEHHOCTH;

5) npekparieHue JOBEpEHHOCTH, B TOM YHCIIE MOCIEICTBUS €€ MPEeKPaIleHUs Ul TPETbUX JIULL;

6) AONyCTUMOCTb BBIJa4YH JJOBEPEHHOCTHU B MOPSKE NIEPEOBEPUS;

7) TOCIENCTBUSl COBEPILEHUS CHEJIKH HPHU OTCYTCTBUU IOJHOMOYUN NEHCTBOBATH OT HMEHH
IPEJCTaBISIEMOIO MM INPH NPEBBIIIEHUM 3THUX IOJHOMOYMI, B TOM YHCJIE B CIydac IOCIEAYIOLIETO
0J100peHUs TAKOW CHENKH MPEICTABISIEMBIM.

B n. 7 ct. 1217.1 TK P® ycraHOBIIEHO, YTO BBIIEONMCAHHBIE IPABUJIA HE PACIIPOCTPAHAIOTCSA HA
OTHOIIECHHUS MPEACTAaBUTEILCTBA B CHITY 3aKOHA JIMOO MHOTO aKTa roCcy/1apCTBEHHOW MM MYHUIIMIIAIBHON
BJIACTH.

@dopma JTOBEPEHHOCTH TPUMEHHUTENBHO K OTHOIIEHUSM, OCJIOXHEHHBIM HHOCTPaHHBIM
3JIEMEHTOM, pernamenTtupyercd 1. 1 ct. 1209 I'K P®.



-1- B KauecTBE OCHOBHOI1 MPHUBS3KH B HEM 3aKpeIUIeHO npaBmio lex rei sitae (mpaBo, mpumMeHnMOE
K OCHOBHOM CJIEJIKE);

-2-  OJHOBPEMEHHO YyCTAaHOBJEHO, 4YTO JOBEPEHHOCTh HE MOXET OBITh TNpHU3HAHA
HEJCWCTBUTEILHOW B CHIIy MOpOKa (OPMBI, €ClIU TOCHEIHSs COOTBETCTBYET 3aKOHY MecTa ee
COBEpLICHMUS,

- 3- mpu BBIJAYE 3a TpaHULEH JOBEPEHHOCTH B paMKax OTHOILIEHUH, XOTs Obl OJHUM U3
YYaCTHUKOB KOTOPBIX SIBJSETCS JMIO C JIMUYHBIM 3aKOHOM P®d, Takas 1OBEpEHHOCTh HE MOKET IPU3HAHA
HelelcTBUTEIbHOU B cuity aedekTta Gpopmbl, eciiu ee popMa COOTBETCTBYET TPEOOBAHUSIM POCCHIICKOTO
npasa.

B n. 20 IlocranoBnenusa Ilnenyma BepxoBuoro Cyma P® ot 27 wutons 2017 1. Ne23 «O
paccMOTpeHHH apOUTPaKHBIMH Cy/IaMH JeJ IO SKOHOMHUYECKHUM CIIOpaM, BO3ZHUKAIOIIMM U3 OTHOUICHUH,
OCJIOKHEHHBIX ~MHOCTPAaHHBIM  3JIEMEHTOM»  COAEPKUTCA  Cleaymwllee pazbsicHeHue: «Popma
JIOBEPEHHOCTH HA Y4YacTHUE€ MPEJICTABUTENI WHOCTPAHHOIO JHIA B apOUTpakHOM cyae Poccuiickoit
Qenepallil MOIYUHSCTCS NpPaBy CTpaHbl, MPUMEHUMOMY K CamMOd JIOBEPEHHOCTH (IyHKT | cTaTtbu
1209 TK P®), to ectpb mpaBy Poccuiickoit ®enepanmu (myHkT 4 crateu 1217.1 TK P®). Omnako
JIOBEPEHHOCTh HE MOXET OBbITh MpPU3HAHA HEJCHCTBUTENHHOM BCIIEACTBHE HECOONMIOeHUs (POPMBI, eciiu
HE HapylieHbl TpeOOBaHMs IpaBa CTpaHbl BbIIayu JoBepeHHOCTH (NMyHKT 1 ctateu 1209 'K P®) u
TpeboBanus cratbu 61 AIIK P®y». Takum oOpa3om, cyneOHas ITOBEPEHHOCTh TOJIKHA YIOBIIETBOPSTH
TpeOOBaHUSAM IpaBa, IPUMEHUMOIO K CaMOM JIOBEPEHHOCTH, a Takk e TpeOOBaHUSAM IPOLECCYaTbHOIO
npasa.

Me:x1yHapoiHbIE JOTOBOPBI MOTYT yCTaHaBIMBaTh MHBbIE mpaBuia. Hanpumep, cornacHo ct. 40
KoHBeHIIMM O TIpaBOBOM MOMOIIM U MPABOBBIX OTHOIIECHUSX IO IPAXXJTAHCKUM, CEMEMHBIM U YTrOJIOBHBIM
nemam (Muack, 22 sHBaps 1993 r., Berynwia B cuny gt PO 10 gexabps 1994 r.) «Dopma u cpok
JEHMCTBUSI JIOBEPEHHOCTH OIPEIENSAOTCS IO 3aKkoHonaarenbcTBy JloroapuBaromieiicas CTOpOHBI, Ha
TEPPUTOPUU KOTOPOI BbIJAaHA JIOBEPEHHOCTH» (aHAJIOTMYHOE MPABUJIO 3aKPEIUIEHO B MOMI. «1» cT. 11
CornamieHuss 0 MNOPSAAKE pa3pelieHHs] CIOPOB, CBSI3aHHBIX C OCYIIECTBIECHUEM XO35HCTBEHHOMU
nestenbHOCTH (Kues, 20 mapta 1992 r., Berynmiio B cuity 1t PO 19 nexabps 1992 r.)).

Tak, nanpumep, B Onpenenenun CK no rpaxnanckum aenam BepxosHoro Cyna P® ot 26 urons
2021 r. N 5-KI'21-69-K2 (Cucrema 'APAHT) BepxoBusiii Cyx P® ocobo oTmeTnin HEOOXOIUMOCTH
CTPOTO MPOBEPSTH MOJTHOMOYUS CYAEOHBIX MPEICTABUTENEH MO TOBEPEHHOCTSAM, BBIJAHHBIM 32 PyOEKOM.
B ykazanHoM gene cyneOHBIM IpeAcTaBUTENb HCTIA JIEHCTBOBAJ HAa OCHOBAaHUHU JOBEPEHHOCTH,
yJIOCTOBEpEHHOM HOTapuycoM Ha TeppuTopuu PecnyOnauku TajKMKUCTaH, OJHAKO BONPEKH
YCTaHOBJEHHBIM B yKazaHHOW PecnyOnuke TpeOoBaHUSM, JIOBEPEHHOCTh Obla  BBINOJIHEHA
UCKJIIOUUTENFHO Ha pycckoM s3bike. BepxoBubiii Cyxn P®, cuen, 4ro Hukecrosiue cyaeOHbIE
WHCTaHIIMM HE MPOBEpMWIIM coOoaeHne TpeOboBaHni MuHckoil KoHBEHIMM M 3aKOHOJATENbCTBA
Pecny6nuku TampkukucTad npu BblAaye yKa3aHHOM JOBEPEHHOCTH, U OTMEHMWI CyJeOHbIE aKThl CyJO0B
aneJUIIMMOHHONM M KacCallUOHHOW MHCTAaHLUWM, Nepefan JAejJo Ha paccMoTpeHHe B MOCKOBCKHIA
TOPOJICKOM CyJ] B MHOM COCTaBe CyJeH.

[IpocnenuB uctopuro nena mo cauty Mocropcyna, yAaloch YCTaHOBUTb, YTO IPHU HOBOM
paccMOTpeHHMH Jie1a MOCKOBCKMI TOpOACKOW CyJ TIIATENBHO IPOBEPHII MOJHOMOUUS IMPENCTABUTEINS
UCTIA ¥ TIPU3HAJ UX JOJDKHBIM 00pa3oM 0OpMIIEHHBIMU U MOATBEPKACHHBIMU. Tak, B €0 MO 3anpocy
cyneOHOM KoJiIeruu Oblia MpeCcTaBiIeHa KOMUs MOCTAaHOBJIEHUSI 00 OTKa3e B BO30Y)KJIECHUH YrOJIOBHOTO
Jiena IO NpHU3HAKaM MPECTYIUIEHWH, NpeaycMOTpeHHbIX cTraTesiMu 159, 327 VK P® B cBa3u ¢
OTCYTCTBHEM B JIEIHHUU COCTaBa MpPECTYIUIEHUs. M3 MOCTAaHOBIIEHUS CIIEI0BAJIO, YTO COIJIACHO OTBETY
[ToconmbctBa PecnyOmmkn  TamKuKUCTaH, COOTBETCTBYIOIIAS JOBEPEHHOCTh JEHCTBUTEIHHO ObLIa
ylocToBepeHa HoTapuycoM B TapkukucTaHe M HaJulekamuMm o0pa3oM 3aperucTpupoBaHa B KHHUIE
HOTAapUAIbHBIX peructpanuii. OT UCTHIIBI B I€TI0 TaK)Xe MOCTYNUJIIO 3asBJICHUE C IEPEBOJIOM Ha PYCCKUMN
SI3BIK, KOTOPBIM OHA MOATBEP/INIIA, KaK 00CTOSATENIBCTBA JIeN1a, TaK U IMOJIHOMOYHS CBOUX NPE/ICTaBUTENCH,
noJieprKaa 3asiBlI€HHbIe TpeOOBaHUS B IOJTHOM 00bEME.

JloBepeHHOCTh, BBIJAaHHAasT Ha TEPPUTOPUM HHOCTPAHHOIO TIOCYJapCcTBa, HE  SBISSICH
opUIMaTBbHBIM JOKYMEHTOM 1O cMbicly KoHBeHIMH, OTMeHsIouned TpeboBaHHe Jieralu3aluu
MHOCTPaHHBIX OQUIMATBbHBIX T0KyMeHTOB (["aara, 5 oxTsi6ps 1961 r., Berynuna B cuiy ans PO 31 mas
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1992 r.), He TpeOyeT, Mo 00IEeMy IpaBUIY, HU KOHCYJbCKOH JIeraau3allii, HA alloCTHIIMpOBaHus. B To
e BpeMsl, B CIy4ya€ COMHEHUN B MOJJIMHHOCTH MOJIUCH JIUMIA, MOAMKCABIIErO JOBEPEHHOCTh, B €r0
MOJIHOMOYHSIX CY/I MOXET 3alPOCUTh JTOTIOJHUTEIbHBIC IOKA3aTeJIbCTBA B MOATBEPKACHUE MOTHOMOYUI
IpeICTaBUTENS (3TO MOXKET OBbITh, HAIPUMEP, HOTAPHUAIBHO yIOCTOBEPEHHASI IOBEPEHHOCTb, MPOILIE/IIIas
npouenypy jgeranuzanuu unu anoctuinuposanus (. 41 [locranonenus [lnenyma BC PO ot 27 urons
2017 r. Ne 23, Undopmarmonnoe mucbmo [Ipesuanyma Briciero Apourpaxsoro Cyna PO ot 9 wmromns
2013 1. Ne 158 «O0630p cyneOHOM MPaKTUKKA MO HEKOTOPBIM BOMPOCAM, CBSI3aHHBIM C PacCMOTPEHUEM
ApOUTpaKHBIMU CYAaMH JIeJI C yYaCTHEM MHOCTPAHHBIX JIUL, I1. 27).

CylecTBYIOT ApyTrue MEXIyHApOJAHbIEC JOTOBOPHI, HAMPABJICHHBIE HA IPABOBYIO PErIaMEHTAIUIO
MOCPEAHUYECKUX OTHOUIeHui, Hamp., KouBeHuus ['aarckoifi koHGeEpeHUHH MO MEXKIYHAPOIHOMY
YacTHOMY IIpaBy O IIpaBe, NPUMEHUMOM K areHTckuMm coriamenusm (["aara, 14 mapra 1978 r.);
KoHBEHITMS 0 MIPEeACTaBUTENBCTBE IPH MEXKIYHAPOAHOU KyIie-tipojaxe ToBapoB (JKenesa, 17 deBpans
1983 r.), Ho Poccus He SBIsSETCS UX YYACTHUKOM.

B zaximroueHue HEOOXOAMMO OTMETHTb, 4YTO 3aKOHOJATENbCTBOM MOTYT OBITh BBEICHBI
OTPaHUYECHUS JESITENbHOCTA HHOCTPAHHBIX OCPEAHUKOB Ha Tepputopun PD. Hanpumep, B cuny 1. 7 CT.
8 3akona P® ot 27 Hoa0ps 1992 r. Ne 4015-1 «O06 opranuzanuu ctpaxoBoro jaena B Poccuiickoit
Oenepannny «JlesITENbHOCT HMHOCTPAHHBIX CTPAXOBBIX OpOKEpoB Ha Tepputopuu Poccuiickoi
Oenepallii HE JOMYCKAETCA, 32 HMCKJIIOYEHHUEM OCYIIECTBJICHHSI MOCPEIHUYECKOM N1eATEIbHOCTH B
KauecTBE CTPAXOBOTO OpoKepa Mo MePEeCTPaxOBAHUIO U CIy4aeB, MPEyCMOTPEHHBIX 3aKOHOIATEIHCTBOM
Poccuiickoit @eaeparum.

IIPAKTHYECKOE 34JJAHUE (PA350P KOHKPETHOH CUTYAIIHH)

Pexomenoayuu no peuwienuio npaKkmuyecKux 3a0aHuil

Ka3zycwol nyscno ananusuposames noopooHo u yenecooopasHo 3mo 0enams 8 NUCbMeHHOM 8ude.

Pewenue 3a0auu 0onxcno 66imb MOMUBUPOBAHHBIM, CO CCHLIKAMU HA HOPMbL 3AKOHA U UHBIX
NPABOBbIX AKMOB, KOMOpble NOOeHCaAm NPUMEHEHUI0 8 OAHHOM Cy4ae.

Cmyoenmul  00101CHbI  0a6amv  pa3eepHymvle Omeemvl HA  CHOPMYIUPOBAHHbIE BONPOCH,
NPOSICHAIOWUE CUMYAYUIO, U3TONCEHHYIO 8 (habyie 3adayul.

Ilpu pewenuu 3a0auu 6 cepe MeHcOYHAPOOHO20 YACMHO20 NPABA HEOOX0OUMO NPUOEPHCUBAMBCS
CLedyIoule2o aneopumma:

1) ocywecmeums K8AIUGUKAYUI0 OMmHOUEHUS (8bIs18UNMb CHOPHBIU ACNeKN)

2) OYEeHUmMsb  BO3MONCHOCMb  MAMEPUATLHO-NPABOBO20  De2YIUPOBAHUSL  BO3HUKULE2O
OMHOWEeHUS

3) 8 clyyae  HEBO3ZMONCHOCMU  MAMEPUATbHO-NPABOBO20  Pe2yIUPOSAHUs  BblABUMDb

NOONENHCAWYI0  UCHONB30BAHUIO KOMTUSUOHHYIO HOPMY U NOCPEOCMmE0OM MOl HOPMbl OHpedeums
npUMeHUMOoe npaso

4) 8bIABUMbL  NPOOIEMbl  NPUMEHEHUsT HOPM  MeNCOYHAPOOHO20 —YACMHO20 Npasd U
0XapaKmepu306ams CnOCoObL UX peueHusl.
5) IIpeocmasumsv pewenue 3a0ayu

Dabyna 3adauu modcem OblmMb CHOPMYIUPOBAHA MAKUM 00paA30M, umo Oydem OONYCKAmMb
HECKOIbKO 6APUAHMO8 peuleHuss U pasiuyHoe 000CHOo8anue. B smom cnyuae wyscno npedcmasumo
peulerue 8cex B03MONCHBIX 8APUAHMOEB

Pewenue npakmuueckux 3a0ay u cumyayutl 3akiaobléaem YMeHusi NPasuibHO GopmMuposams u
u3nazams c60U MuICIU, popmupyem npogeccuonairbHoe npasogoe MuluiieHue, NO380Jsem CE3bl8amb
meopemuuecKue NoJ0NCeHUsL C NPAKMUKOU NPUMEHEHUs! 3aKOH00AmMelbCmed.

Pewenue 3a0au 00121cHo O6bimb pazeepHymMviM U apeyMeHMUPOBAHHbBIM.

3ananue 3. I'paxnanun P®, naxoasicb Ha otabixe B Mnaum, 0b1a ykymen 3meeii. Ilocie
BO3BpAallleHUs M3 OTIYCKA OH NpeIbSBHJ MCK K TYPHUCTHYeCKOH (pupme, HaxoAsLueics B ropojae
ExarepunOypre, 0 B3bICKAaHHHM BpeAa, NPHYHHEHHOIO0 3J0POBBI0, A TAaK/Ke HENOJYYCHHOI0
3apa0oTKa BO BpeMsi BBIHY:KIE€HHOI'0 OTCYTCTBHUSI Ha pa0ore BO BpeMms JiedeHusi. B cyne ObL10
YCTAHOBJICHO, YTO HeraTHBHbIC MOCJEICTBHS OT YKYyCa 3MeH NPOSABHMJINCHL HA Teppuropun OADJ,
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yepe3 KOTOpble OH TpaHcdepoM Bo3Bpamaica Ha camoJiere 3 Unaum B ropoa Exarepunoypr.
Omnpenenure npuMEeHNMOE NIPABO.

Knwu omeema/pewienue:

IOpuanyeckasi kpaaudukanusi BOSHUKIIEI0 NPaBooTHomeHusi: B coorserctBuu ¢ m. 1 cr.
1186 'K P® mnpaBo, momjiexaiiee NPUMEHEHUIO K TPa)KJaHCKO-TIPABOBBIM OTHOIIEHUSIM C Y4aCTHEM
UHOCTPAaHHBIX TPaKIaH WIM HWHOCTPAHHBIX IOPUIMYECKUX JIMI] JHOO TpakIaHCKO-TIPAaBOBBIM
OTHOILEHUSIM, OCJIO)KHEHHBIM MHBIM MHOCTPAHHBIM 3JIEMEHTOM, B TOM 4YHCJE B ClIydasX, KOrjna oObEeKT
IpaXAaHCKUX IIpaB HaXOAUTCA 3a TPAHULIEH, ONPEAEIAETCS Ha OCHOBAaHMM MEXKIYHApOJHBIX JOIOBOPOB
P®, nacrosmero Kozaekca, Apyrux 3akoHOB (IIyHKT 2 cTaThu 3) ¥ 00bIUaeB, MpU3HaBaeMbIX B PD.

Bo3HuKIIME OTHOUIEHMSI OCJIOXHEHbl HMHOCTPAHHBIM 3JEMEHTOM, TaK KaK BpEI 3/I0pOBBIO
rpaxjaaniHa P® Obul MpUYMHEH HA TEPPUTOPUM MHOCTPAHHOIO rocyaapcrsa — MHaumm B pesyibrare
yKyca 3ME€H TMpH HCIOJHEHUH POCCUHUCKOM TypHUCTHYECKOH (UPMON JOroBOpa KYIUIH-TIPOJAKU
TYPUCTUYECKOIO NMPOJYKTa (WM JOrOBOpa OKa3aHMs TypUCTHUecKuX yciyr). Ilpu 3Tom HeraTHBHBIE
MOCJIEACTBUSI MPOSBUIMCh HA TEPPUTOPUM MHOCTpaHHOro rocynapcrsa - OAD. To ecTh IOpUIANYECKUM
(bakT — GakT NPpUUMHEHUS BpeJa U HACTYIJICHUsI HEIraTUBHBIX MOCIEICTBUI UMEIN MECTO 3a FPaHULIECH.

[lo ycnoBusM 3ajaud CTOUT BONPOC O BBIOOpE MPUMEHUMOrO IpaBa K OTHOIIEHHUSM CTOPOH
JEJIMKTHOIO MPAaBOOTHOIIEHUS. JI€IMKT — 3TO IpaXkJaHCKOE NPaBOHAPYILEHUE, B Pe3yjbTaTe KOTOPOro
IPUYMHEH UMYIIECTBEHHBIN UM HEMMYIIECTBEHHBIN Bpel (PU3HMUECKUM WIH IOPUIUUECKUM JHUIaM.

Bo3moxHoCTh MaTepHaJIbHO-IIPABOBOIO peryJiupoBaHuUs MarepuanbHO-IIpaBOBOE
peryinupoBaHie BOSHUKIIUX OTHOILIEHUN OTCYTCTBYET

Koninmsuonnoe peryanpoBanue. KouM3MOHHO-IPaBOBOE PEryJIMpOBaHUE OCYLIECTBIIAECTCS HA
OCHOBE KOJJIM3MOHHOW NPUBSI3KM 3aKOH MECTa INPUYMHEHHUS BpeJa WM 3aKOH MECTa COBEpIICHUS
nemukta (lex loci delicti commissi). TTon MecToM MpHYUHEHHS] BpeAa CieAyeT MOHUMATh TEPPHUTOPHIO
MHOCTPAHHOI'0 rOCy/1apCTBa, Ha KOTOPOM MPOU30LIEN COOTBETCTBYIOIUI IOPUANUYECKON PaKT

IIpoGJsieMbl MpUMEHEHH HOPM MEKAYHAPOAHOr0 YACTHOIO NpPaBa: B CBSI3U C ONMCAHHOMN
CUTyaluel BO3HHKAeT mpodieMa KBanudukanuu (MpH OIEHKE XapaKTepa BOZHUKIIETO MTPABOOTHOIICHHUS)

Pemrenne: CormacHo m. 1. cr. 1219 T'K P®d, x o00s3aTenbcTBaM, BO3HHMKAIOIIUMM BCJIEICTBUE
IPUYMHEHUS Bpena, IPUMEHSETCS IPaBo CTPaHbl, IJI€ UMEJI0 MECTO JIEHCTBUE WIM UHOE OOCTOSITENLCTBO,
HOCTYKMBILIE OCHOBAaHUEM JUIsI TpeOOBaHMS O BO3MELIEHHM Bpena. JTO IeHepalibHas KOJUITM3HOHHAs
HOpMa. AHAJOIMYHOE KOJUIM3MOHHOE IPABUJIO COAEPKHUTCS B MyHKTe 52 mocraHoBieHue l[lnenyma
Bepxosnoro Cyna P® ot 09.07.2019 Ne 24 «O npumMeHEHMH HOPM MEXAYHApOJHOI'O YacTHOIO IpaBa
cyaamu Poccuiickoit @eaepanum.

B 3TOM jxe myHKTe CTaThbu COAEPIKUTCS CyOcHIuapHasi KOJUIM3MOHHAs HOPMa, B COOTBETCTBHUHM C
KOTOpOM B cllyyae, KOrja B pe3yJbTaTe TaKoro NEHCTBUS WJIM MHOTO OOCTOATEIbCTBA BPE] HACTYIWI B
JpYyroii cTpaHe, MOKeT ObITh MPUMEHEHO MPABO ATOM CTPaHbl, €CJIM MPUUUHHUTEb Bpeaa IpeaBUIeN N
JIOJKEeH OBl IPEBUIETh HACTYIIJICHUE Bpe/ia B 3TOM cTpaHe.

Mexay TeM OTHOILEHHS MEXAY IMOTEPIIEBIINM - Ipak1aHUHOM PD U poCCUICKON TypUCTUYECKON
bupmMoil HOCAT MOTPEOUTENBCKUI XapaKTep U PEryIupyroTcs CHElUalbHBIM 3aKOoHOM - denepanbHbIM
3akOHOM OT 24 HosiOpst 1996 1. Ne 132-03 «O06 ocHOBax TYpPHUCTCKOM aesTenbHOCTH B Poccuiickoit
O®enepanuny. CorjmacHo CT. 6 3TOro 3aKkoHa TYpUCT MMEET MpaBO Ha BO3MEIIEHHE YOBITKOB B CiIydae
HEBBINOJIHEHNSI YCIOBUM JIOTOBOpa O pealu3aluy TYPUCTCKOTO MPOAYKTa TypOIepaToOpoM MU
TYpPareHTOM B MOpPSJKE, YCTAHOBIECHHOM 3aKOHOAATENbCTBOM P®. B cuily monoxeHuii JaHHOTO 3aKOHa
TYpUCT HMEET IpaBO Ha IOJy4YE€HHE JOCTOBEPHOW HH(OpPMAIMKM OTHOCHUTEIBHO €ro MpeACcTOosIIei
TYPUCTHYECKON MMOE3/IKH.

B cBsa3u ¢ atum 'K PD copepxut cnenuanbHble KOJIM3UOHHBIE MPaBuiia BEIOOpA IPUMEHUMOTO
npaBa s morepneBmiero. CorimacHo cr. 1221 T'K P®, x TpeGoBaHuio O BO3MENICHWU Bpena,
NPUYMHEHHOTO BCIIEJACTBUE HEOCTATKOB TOBapa, pabOThl MM YCIYTH, MO BHIOOPY MOTEPIEBIIETO
MPUMEHSIETCS:

1) mpaBo CTpaHbl, IJle UMEET MECTO >KUTEIbCTBA MM OCHOBHOE MECTO JEATENbHOCTU MPOAABELl
WM W3TOTOBUTENH TOBapa MO0 MHOW MPUYUHUTEND Bpena;

10



2) mpaBO CTpaHbl, IJI€ HMMEET MECTO J>KHTEILCTBA WM OCHOBHOE MECTO JIESTEIbHOCTH
MOTEPIEBIIMH;

3) mpaBo cTpaHbl, rae Oblia BBINOJIHEHA padoOTa, OKa3aHa YCIyra, WIM MPaBO CTPaHBI, A€ ObLI
npuoOpeTeH ToBap.

Bri6op moTepneBmnM npaBa, IPeAyCMOTPEHHOTO MOAMYHKTOM 2 WM 3 HACTOSAIIETO ITYHKTA, HE
JOITYCKAeTCsl, €CIIU MPUYMHHUTENb Bpea JTOKaXET, YTO OH HE MPEIBUICI U HE TOJIKEeH ObLIT MpeIBUACTD
pacnpocTpaHeHue ToBapa B COOTBETCTBYIOLIEH CTpaHe.

Ecoum croponsl B cooTBercTBHHM co ctatbeit 1223.1 Hacrosimero Komekca BbIOpanu 1o
COIJIAIIEHUIO0 MEXIy co00il IMpaBo, MOJIeKalIee MPUMEHEHHIO K TPEOOBaHMIO O BO3MEILICHHH Bpela,
NPUYMHEHHOTO BCIIEACTBHE HEJOCTAaTKOB TOBapa, pabOThl WM YCIyrd, MNpUMEHseTCs BbIOpaHHOE
CTOPOHaMH IIPABO.

[IpaBuia Hacrosimiel cTaTbd COOTBETCTBEHHO MPHUMEHSIIOTCS K TPeOOBaHHSIM O BO3MEIICHUU
Bpea, IPUYMHEHHOTO BCJIEICTBUE HEJIOCTOBEPHOM MM HEAOCTATOUYHOW MH(POPMALIMU O TOBape, padboTe
WM 00 ycIyre.

3akoH ompenenser cdepy AEHCTBUS IpaBa, MOIJIEKALIEr0 NPUMEHEHUI0 K 0053aTelbCTBaM,
BO3ZHUKAIOIIUM BCIIEJCTBUE MPUYUHEHUS Bpeda, TO €CTh «IEIHKTHBIM cTtaryT» Ha ocHOBanuu mpasa
ONpEAEISAI0TCA, B YacCTHOCTU: CIOCOOHOCThH JIMLIa HECTH OTBETCTBEHHOCTb 3a NPUYMHEHHBINH BpEI;
BO3JIOKEHUE OTBETCTBEHHOCTH 3a BpEJ] Ha JIUI0, HE SBIAIONICECS MPUYMHUTEIEM BpEAa; OCHOBAHUS
OTBETCTBEHHOCTH; OCHOBAaHHUSl OIPAaHUYEHHS] OTBETCTBEHHOCTHM U OCBOOOXAEHUS OT HEE; CIOCOOBI
BO3MEIIICHHS Bpeia; 00beM B pa3mep Bo3merieHus Bpeaa (cr. 1220 I'K PD).

[Ipu npumenennn HOpM mnpaBa Mumuu, OAD wim mnpaBa, BBHIOPAaHHOTO CTOPOHAMH IIO
COTJIAIICHUIO, MOKET BO3HUKHYTH MPOOJIEMHBIA BONPOC — OO0 YCTAaHOBIEGHHUU HUX COAEPKAHUS B
poccuiickoM cyzae (ct. 1191 T'K P®), a Takxke uMX HE NPOTHBOPEUMS HOPMaM HENOCPEICTBEHHOTO
npumenenus (ct. 1192 I'K P®) unu nybnuunomy npaBonopsaky PO (ct. 1193 'K POD).

Takum 00pa3oM, K OTHOIIEHUSM CTOPOH JOJDKHO MPUMEHAThCA npaBo MHauu mnm mo BbIOOpY
MOTEPIEBIIET0 poccuiickoe mpaBo. Takke CTOPOHBI MOTYT 3aKJIIOYHUTH COTJAllleHue O BhIOOpE
IPUMEHUMOTIO IIPpaBa.

3ananue 4. B xo1e cyne0HoOro pazoupareibcTBa Copa Mexk1y poccHiicKoil cTOpoHoI (1cTelr)
U HEMeIKOH CTOPOHOH (O0TBETYMK) Cyd NMOTPe0OBAT OT POCCHHCKOH CTOPOHBI NpeacTABJICHHS
JA0Ka3aTeJIbCTB CO/lep:KaHNsl MHOCTPaHHOro npasa. Poccuiickasi cTOpoHa He cMOIJIa NMPeACTABUTH
TaKHe [0Ka3aTe/IbCTBa, B pe3yabTare CyJd NPEeKpPaTWJ NPOM3BOACTBO MO aeiay. SBasercs Jum
No3uIMA cyAa npaBoMepHoii? U3MeHUTCH 1M CHUTyauus, ecId Cy/l NpPeAbSIBUT TpeOoBaHue 00euM
CTOPOHAM cropa?

Kniou omeema/pewienue:

Opuanyeckasi kpaaudpukanus BOSHUKIIET0 MPABOOTHONIEHHS . TIPABOOTHOIICHHUS 10 TTOBOTY
OmpesieNieHus] COJepPKaHWSd WMHOCTPAHHOTO TMpaBa B YACTH OMNpeAeNeHUus OpeMeHU JOKa3bIBaHUS
COJIepKaHUsI MHOCTPAHHBIX MPABOBBIX HOPM.

Bo3MOKHOCTD MaTepuaIbHO-IPABOBOI0 peryJiupoBaHusA: MaTepuaIbHO-TIPABOBOE
peTyJIHpPOBaHKE JAaHHBIX OTHOIICHHWH OTCYTCTBYeT. OHO HOCHUT MPOIIECCYaNIbHBIN XapaKkTep W MpeObIBacT
B cepe MyOIUIHOro HHTEepeca KaX1I0T0 rocy1apCTBa.

Konau3uonHoe peryjupoBaHHMe: HE MPUMEHSCTCS, HCIIOJB3YIOTCS HOPMBI TPOIECCYaTbHOTO
XapakTtepa.

IIpo6jeMbl MPUMeHEHHsI HOPM MEKTYHAPOIHOI0 YacTHOTO MpaBa: mpodiieMa OIpeIeICHIS
crocoba 1 cyObheKTa YCTAaHOBIICHHUS COJIEPKaHUsI HOPM UHOCTPAHHOTO TIPaBa.

Pemenne: Tlo3umms cyna, W3JI0KEHHAs B 3ajiade, HE SBISCTCS MPABOMEPHOU IO CIICTYIOIIAM
OCHOBaHHSIM.

B cootBerctBuM ¢ myHktoMm 1 crtateu 1191 I'paxxnanckoro konekca Poccuiickont @enepanuu
(manee — I'K P®) ycraHoBneHue cojepkaHusi HOpM HHOCTPAHHOTO MpaBa SBISETCS 00s13aHHOCTHIO Cy/Ia.

Yyactre B mporiecce YCTaHOBIICHUSI COJIEP)KaHUS HOPM HHOCTPAHHOTO TpaBa — 3TO NPaBoO, a HE
00s13aHHOCTB CTOPOH (a03. 2 1. 2 cT. 1191 T'K PD).
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OnHako 1o TpeOOBaHMSIM, CBA3aHHBIM C OCYILIECTBIEHHEM CTOPOHAMH IpeaNpPUHUMATEIbCKON
NEeSITEIbHOCTH, 00513aHHOCTh IO MPEJOCTABICHUIO CBEACHHUI O COlep)KaHUU HOPM MHOCTPAaHHOTO IpaBa
MO>KET OBITh BO3JIOKEHA Cy/IOM Ha cTOpOHBI (a03. 3 m. 2 ct. 1191 T'K PD).

AHaJIOTUYHBIE TIpaBWJIa COJEpKaTcsl B 4acTu 2 cTaThu 14 ApOUTpakHOrO MPOIECCYaTbHOTO
kozaekca PO (nanee — AIIK P®D).

B nynkrte 44 IlocranoBienus [lienyma BepxoBHoro Cyna P® ot 27 utona 2017 r. Ne 23 «O
paccMOTpeHHH apOUTPAXKHBIMH CYAaMH JIeJl IO SKOHOMHYECKHM CIIOpaM, BOSHUKAIOIIUM U3 OTHOILICHHIA,
OCJIOXKHEHHBIX HHOCTPaHHBIM d1ieMeHToMY (fanee — [IIIBC Ne 23) pa3wscHseTcs ciaeayroliee:

Hcxons u3 cmbicna yactu 2 cratei 14 AIIK P® u nmynkra 2 crateu 1191 I'K P®, apOutpakusiii
Cyl BIIpaB€ BO3JIOKHTb Ha CTOPOHBI OOS3aHHOCTH NPEICTABUTH CBEICHUS O COACPNKAHHUH HOPM
MHOCTPAHHOI'O IIpaBa, O YeM BBIHOCUT COOTBETCTBYIOLIEE ONIPEIEICHHUE.

OO0s13aHHOCTD TPEACTABICHUSI CBEJCHUI O COAEpX)aHUM HOPM HWHOCTPAHHOI'O MpaBa HE MOXKET
CUNTAThCS BO3JIOKEHHOW Ha CTOPOHBI aBTOMaTHYECKU. Bo3nokeHne qaHHOM 003aHHOCTH HA CTOPOHBI HE
03Ha4aeT OCBOOOXKJEHHUS cyda OT OOS3aHHOCTH IO YCTAHOBJICHHIO COJEP>KaHUS HOPM HHOCTPAHHOIO
npasa.

Cyn fmomKeH TpeanpuHATh CaMOCTOSITEIbHbIE AaKTUBHBIE JCHCTBUS, HaIlpaBJICHHbIE Ha
YCTaHOBJIEHHE COJEpkaHUS HOPM HMHOCTPAHHOIO IpaBa, B TOM YHUCIE, OOpAaTUTbCA B YCTAHOBJIEHHOM
MOpSIIKE 32 COACHCTBMEM M Pa3bACHEHHMEM B KOMIIETEHTHBIE OPraHbl WM OPraHHU3aluud, I[PUBJIICYb
skcnepra nbo cneuuanucta (crarbu 55 m 55.1 AIIK P®, nyuxt 2 crateu 1191 'K P®) — nynkr 45
[TIIBC Ne 23.

HeB03MOXXHOCTh yCTaHOBJIEHMSI COJEP’KAHUS HOPM MHOCTPAHHOIO IIpaBa B pa3yMHbIE CPOKHU
ABJISIETCS OCHOBAHMEM JJIsi IPUMEHEHHUsI CYAOM K CHOPY HOPM POCCHICKOIO IpaBa B COOTBETCTBUHU C
nosoxkeHussMu nyHkra 3 crarbu 1191 'K P® u wactu 3 crateum 14 AIIK P®. OcHoBanus nis
MPEeKpalIeHUs] MPOU3BOJCTBA MO ey B JaHHOM KOHKPETHOM ciy4ae OTCYTCTBYIOT (ctaThs 150 AIIK
PD).

Takum o0Opa3oMm, poccuUiiCKHMIl Cya B JaHHOM 3ajadye, YCTaHOBHUB, YTO CTOPOHA, Ha KOTOPYIO
BO3JIOKEHA Takas O0Os3aHHOCTb, HE MOXET IPEJOCTaBUTh JOKA3aTeJIbCTBA, IOATBEPKAAIOIINE
COJIep’KaHNEe MHOCTPAHHOTO TPaBa, AOJKEH NPEIIPUHSTH CIEAYIOUIUE TEeHCTBUA:

- 00paTUTHCS 3a COACHCTBHEM KO BTOPOW CTOPOHE CIOPa;

- 00paTuThCs B YCTAaHOBJIEHHOM TOPSJIKE 3a COACHCTBUEM M pa3bsiCHEHHEM B MHHHCTEPCTBO
roctuimn Poccuiickorn denepaniui M MHBIE KOMIIETEHTHBIE OpraHbl WJIM OpraHu3anuu B Poccuilckoin
®denepanuu 1 3a rpaHuiie 1100 npuBieys dKcnepToB (1. 2 c¢r. 1191 'K PD);

- €CJIM HECMOTPSI Ha MPEIIPUHATHIE MEPBI YCTAHOBIIEHUE COJIEPKaHUSI HOPM MHOCTPAHHOTO MpaBa
B Pa3yMHBIE CPOKM OKa3aJOCh HEBO3MO>KHBIM, BBIHECTH DPELIEHHUE 10 CYLIECTBY CIIOpa HAa OCHOBAaHUU
HOpM poccuiickoro mpasa (1. 3 ct. 1191 'K P®D).

IIpu 5TOM cCTOpOHa, HE WCHOJHSBIIAS BO3JOKEHHYIO Ha HEe CyAOM OO0S3aHHOCTh IO
IPEJICTABICHUIO CBEJCHUI O COJEpP)KaHWKM HOPM HHOCTPAHHOTO IIpaBa, HE BIIpaBE BIIOCIEICTBUU
CCBUIAThCSl Ha HEYCTAHOBJIEHHE apOMTPaKHBIM CYIOM COJIEpXKaHHUsS HOPM HHOCTPAHHOTO IpaBa, €ClU
apOUTPaXKHBIM CyJ MPEANPUHSIT JOCTaTOYHBIE MEPHI Ui ero ycraHoBieHus (a63. 5 m. 44 ITIIBC Ne 23).
CrnenoBatenbHO, 110 YCIOBHSM 33J]aud IMEHHO POCCHICKas CTOpOHa Oy/eT JHIIeHa STOro Ipasa.

Pemenne 3amaun OyneT aHANOTHYHBIM, €CIM CYJ MpPEeIbSBUT TpeOOBaHHE 00 YCTaHOBIECHUU
coJiepKaHusl HOPM MHOCTPAaHHOTO TpaBa 00enM CTOpOHaM cropa. B ciyuyae HempenoctaBieHus o0euMu
CTOPOHAMHU TAKUX CBEICHUN apOUTpaXKHBIN Cy/ UCHOIb3YEeT UHbIE MEXaHU3MBI, IlepeurcieHHbIe B a03. |
nyHkta 2 cratbu 1191 T'K P®. Cyn BBIHOCHT pellIeHHE MO CYLIECTBY CIIOpa HA OCHOBaHMM HOPM
POCCHUICKOTO TIpaBa, €ClIi CoJIepKaHue HOPM MHOCTPAHHOTO IpaBa, HECMOTPS Ha MPEANPUHSATHIE CYIOM
MEDPBI, B pa3yMHbIE€ CPOKH HE ycTaHOBJIEHO (11. 3 cT. 1191 T'K P®D).

Taxxe B paccmMaTpuBaeMOM BapuaHTe o00€ CTOPOHBI JIMINAIOTCA IIpaBa CChUIATBCA Ha
HEYCTaHOBJIEHUE apOUTPAXKHBIM CYZOM COZECP KaHUsI HOPM MHOCTPAHHOTO MPaBa, €CIIM apOUTPaXKHBIN Cy]
MPEIPUHSIT JOCTaTOYHBIE MEPHI 7S ero ycTaHoBiieHus (a03. 5 m. 44 TIIIBC Ne 23).

Cnenyer TakXke ydecTb, 4YTO, €CIM II0 YCIOBUSM 3aJaud CBEJIEHUS O COACpPNKAHUM HOPM
WHOCTPAHHOTO TMpaBa HE OBLIM TPEJAOCTaBICHBI TOJIBKO POCCHUUCKOW CTOPOHOHM, apOUTPaKHBIA CYI
BIIpaBE IIOJIOKUTb B OCHOBY pELICHMs] [JOKAa3aTeNbCTBA, IOATBEP)KIAIOLIME COAEpPKAHME HOPM
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MHOCTPAHHOI'O TpaBa, MPEACTABICHHBIE HEMELKON CTOPOHOM. JlaHHBINA BBIBOJ CIEAYET U3 IMOJOKECHUU
[TIIBC Ne 23, a umeHHO: apOouTpakHbIi cya Poccuiickoit denepamnuu BlipaBe CYUTATh COACPIKAHUE HOPM
MHOCTPAHHOI'O IIpaBa YCTAaHOBJICHHBIM, €CJIM IPEJACTAaBICHHOE OJHOM M3 CTOPOH 3aKJIIOYECHHE 10
BOIPOCAM COJEP>KaHUSI HOPM MHOCTPAHHOTO IPaBa COAEPKUT HEOOXOAUMBIE U JOCTATOYHbIE CBEJICHUS U
HE OMPOBEPIHYTO MPH 3TOM JIPYroil CTOPOHOM ITyTEM MPEACTABICHUS CBECHUMN, CBUJIETEILCTBYIOIIUX 00
HMHOM COJIep>KaHUU HOPM MHOCTPAHHOTO IpaBa

3aganue S. AHrimiickmii cyn npu paccmorpenuu B 1909 roay nena ®dynroH nmpusHag
001Ien3BeCTHBLIM coJep:kaHue npasa MoHako, pa3peliaoumiero Urpatb B pyJerky. Bozmoocno au
UCNOb306AHUE NPU YCMAHOGIEHUU UHOCMPAHHO20 NPAGA KOHUENnYuU (PaKmos, He HyHCOalouuxcs 6
ookazvieanuu? Mooicem nu peuienue omeuecmeeHH020 cyoa 6 Yacmu CCoblIKU HA NPUMEHUMOE NPAGO
OblmMb OCHOBAHO HA NPEOUECHBYIOUUX PEUIEHUAX OMeUeCH8EHHBIX U UHOCMPAHHBIX CY008”?

Knwu omeema/pewienue:

IOpuanyeckas kpaandpukanus BOSHMKIIET0 NPABOOTHOLIECHHS | IPABOOTHOILEHUS 110 IOBOLY
ONpENEICHUsI COJAEP)KAHUS MHOCTPAaHHOIO IIpaBa B YacTH MWCIOJb30BaHUA Ui YCTAHOBJICHUS
COJIEp’KaHUI HOPM MHOCTPAHHOI'O IIPaBa MHCTUTYTA IPEIOIULIUH.

Bo3MokHOCTH MaTepHaJIbHO-TIPAaBOBOIO peryJiMpoBaHus: MaTepUaJIbHO-IIPAaBOBOE
peryarpoBaHue JJaHHBIX OTHOLIECHUH OTCYTCTBYeT. OHO HOCUT IpolecCyalbHbIN XapakTep U MpeObIBaeT
B c(epe MyOJUYHOro HHTEpEeca KaXk10ro rocy1apcTBa.

Koniu3uonHoe peryjMpoBaHHMe: HE INPUMEHSETCS, HUCIONb3YIOTCS HOPMBI IIPOLECCYaTbHOTO
Xapaxrepa.

IIpo6semMbl IpUMeHEHHsI HOPM MeKIYHAPOJAHOI0 YAaCTHOIO MpaBa: Mpobiema orpeseeHus
croco0a yCTaHOBJIEHUSI COAEpKaHUSI HOPM MHOCTPAaHHOTO MpaBa.

Pemenne: /[y oTBeTa Ha MOCTABJICHHBIE B 3aJjaue BOIIPOC HEOOXOIUMO OIPEEIIUTh, SBIIAETCS JIU
IIPUMEHUMOE IIPABO MPEAMETOM JTOKA3BIBAHUSA 110 CMBICITY ITPOLIECCYAIBHOIO 3aKOHA.

B cuny vactu 1 cratbu 65 ApOUTpPaXHOTO MPOLIECCYAIBHOTO KOJEKCa B MPEAMET JAO0Ka3bIBaHUS
BXOJIIT 0OCcmosamenbcmed, Ha KOTOPBIX JIMIIA, YYaCTBYIOIIME B JI€]€, OCHOBBIBAIOT CBOM TpeOOBaHUS U
BO3paXeHUs. B OTHoOmeHUu obcmoamenvcme TPOLECCYAIbHBIH 3aKOH  HCHOJBb3YEeT TEPMUH
«JIT0OKa3bIBaHUE», OJIHAKO B OTHOILIEHUU MHOCTPAHHOTI'O MIpaBa UCMOIb3yeTCs Ipyrasi TEpPMUHOJIOTU3AIHS —
«yCTaHOBJIEHUE coxaepxkaHus». ONpaBoaHHO CUHUTATh, YTO TAaKOE€ TEPMHUHOJIOTMUYECKOE pa3IMueHUe
HECJIy4YalHO: JI0KA3bIBAaHUE M YCTAHOBJICHHE COJEPKAHUS MHOCTPAHHOIO IIPaBa — ATO HETOK/IECTBEHHBIE
JIpyr Opyry npoueccyanbHble AelcTBHs. [loaTBep)kIeHHMEM 3TOMY SBISAIOTCA U IOJOKEHUS 4YacTU S
cratbu 13 AIIK, rae uMHOCTpaHHOE MpaBO YIOMHUHAETCS B YHMCJIE 3aKOHOB M HMHBIX HOPMATHUBHBIX
IPaBOBBIX AKTOB, NpUMEHAeMbIX npu paccmompenuu Oen. B cBa3ke co crtareéit 14 AIIK nannoe
MOJIO’)KEHNE O3HAYaeT, YTO IMPOILIECCYyalIbHbIM 3aKOH paccMaTpuBaeT MHOCTPAHHOE MpaBO He Kak (hakT,
BXOJSIIMM B TMIpPEIMET [OKa3blBaHUS, a KaK 7npaeosyly Kame2opuro, KaK CpPEACTBO IPaBOBOU
KBaJIM(UKAMU. DTOT K€ BBIBOJ clieflyeT U3 psiaa teopernueckux uctouHukon (I.K. JImutpuena. U.-B.
I'erbman-IlaBnoBa).

Orcroma cneayer, 4TO, MOCKOJIBKY HMHOCTPaHHOE IPAaBO HE SIBISIETCS AJIEMEHTOM IpeaMeTa
JIOKa3bIBaHUs, TIOCTOJIBbKY HEJb3sl MPUMEHATh K Hemy npaBuia AITK 06 ocBoOOKIeHUN OT JOKa3bIBAaHHS
— Kak 1Mo OCHOBaHHWIO res judicata, Tak W 1O MHBIM (HampuMmep, MO OCHOBAHWIO HEOCIAPUBAHHS WU
npU3HaHUS QakTa).

MoseT M pelleHHe OTEYEeCTBEHHOTO CyJa B YacTH CChUIKM Ha NPUMEHHMOE MpaBO ObITh
OCHOBaHO Ha NPEJIIECTBYIOLINX PEIIEHUAX OTEUYECTBEHHBIX M MHOCTPAaHHBIX cyA0B? C OIHON CTOPOHBI,
Takas NpakTUKa HanndecTByeT. Tak, ompenenenne BepxoBHoro Cyma Ne 308-5C20-18927 mo nmemy
Ne A25-755/2019 HEOJHOKpPATHO ILMTHPOBAIOCH BIOCIEACTBHM HUKECTOSIIIUMH CyJaMU B TOW 4acTH,
KOTOpas MOCBSIIEHAa YCTAaHOBJICHUIO 10-JI€THEro cpoka HMCKOBOW TABHOCTH MO IIBeACKOMYy mpaBy. C
JpYrofl CTOpPOHBI, YUYUTBHIBas JAWHAMMUYECKHH XapakTep IIpaBa, HENIb3s CUYMUTATh JTOT IOAXOA
OTIpaB/JaHHBIM: HOpMa, yCTaHOBJEHHas B pemieHnH 5-10-15-meTHeil maBHOCTH, MOKET HEOJHOKPATHO
NOMEHSAThCS (Kak B cBOE BpeMst Obu10 co ctarheit 317.1 I'parkaanckoro kozgekca). OTcroia cleayeT, 4To
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YCTaHOBJICHUE COJEP)KaHUSI MHOCTPAHHOTO MpaBa JIOJKHO OCYIIECTBISITbCS HA J€Hb BO3HUKHOBEHMHS
CIIOPHOTO MAaTE€pPHAIBLHOTO TPABOOTHOIICHHUS; B MPOTHUBHOM CJlydae BO3HUKAET PHUCK COBEPIICHUS
OIMMOKM B MPUMEHCHHH WHOCTPAHHOTO IPaBa, BBICTYMAIONICH, coriaacHo MH(MOpMalMOHHOMY MHCHMY
[Tpesunnyma BAC Ne 158, ocHOBaHMEM JIsI OTMEHBI CyJIeOHOTO aKTa.

IKCHPECC-OITPOC

Pexomenoayuu no noozomoeke K IKcnpecc-onpocy

Dkcnpecc-onpoc — 9mo oyeHouHoe cpedCcmeo, npeononazaioujee OYeHKY 3HAHUS CMYOeHmOoM
cooepaicanuss U NPpasusl NPUMeHeHUs MUnos KOJIUZUOHHBIX NPUBA30K. DKCHpecc-onpoc npeonoidzaem
OOHO3HAYHDIL, YeMKULl, 0OHOZHAUHBIN U KPAMKULL OMEen Ha NOCMABIIeHHbIL 80NPOC.

33}13HH6 6. Kommiaekr 3aJaHui 1JIs CTYACHTA BRKJIIOYA€T B ceds IATh BOIIPOCOB

3amanue Kuiou oTBeTa/penienne
AJs  ompejdeseHUusl  NpaBa, 3aKOH aBTOHOMUH BOJIM CTOPOH
NPUMEHUMOTr0 K JA0roBOpY, 3akoH HanboJee TECHOM CBA3H
HCNOJIb3YeTcs
KPHUTEpPUH JJs OmnpeaeleHus - HHKOPIIOpaIus
JUYHOTO 3aKOHA  KOPHIMYECKOro - 0CEUIOCTh
JuIa - LIEHTp 3KCIUTyaTaluu
- KOHTPOJIb
B OCHOBY 3aKOHa HauOojee XapaKTEpHOTO UCIIOJIHEHUS
TECHOM CBSA3U MOJI0KEH NPHHIHII
BOINPOCHI HCKOBOIl /JaBHOCTH 3aKOH aBTOHOMHUH BOJIM CTOPOH
110 J0TOBOPY BKJIIYEHbI B CTATYT 3akoH Haubosee TECHOM CBs3U
CTaTyT 3aKOHA 1) BUIBI OOBEKTOB BEHIHBIX IPaB, B TOM YHUCIIE
MeCTOHAXO0K/AeHUs Belln OPUHAAICKHOCTh MMYILECTBA K HEIBUXKHMBIM WU
JBY)KAMBIM BeIllaM;
2) 060pOTOCIIOCOOHOCTh 00BEKTOB BEIIHBIX MPaB;
3) BUJbI BELIHBIX MIPAB;
4) conep:kaHue BEIHBIX MIPaB;
5) BOSHMKHOBEHHE U MPEKPAIICHUE BEIIHBIX TIPaB,
B TOM YHCJIE TIepeX0/1 IpaBa COOCTBEHHOCTH;
6) OCYIIIECTBIICHUE BEIIHBIX MPAB;
7) 3a1MTa BEIHBIX M1PaB

TEPMHUHOJIOT MYECKNM TUKTAHT

Pexomenoayuu no no02omoeke K mepmuHoI02U4eCKOMY OUKMAHNLY

Tepmunonocuueckuti OUKMAHmM — MO OYEHOUHOe CPedCmeo, npeonoiazaruee OYeHKy 3HAHUS
CMyOeHmMOoM KII0UesblX MePMUHO8, NOHAMUL, KAme2opuu, a Mmakice ux Kiouesvlx NPUu3HaKos, C8oLCms,
knaccuguxayui. I[Ipeononacaem Gopmynuposxy onpeoenenus noHAmus. /s yeneu no020mMo6Ku
HeoOxX00UMO, 8 nepeyro ouepeosb, OPUEHMUPOBAMbCS HA Jle2albHble ONpedeneHUsi COOMEEemcmeayIouux
mepmunos. Ilpu omcymcmeuu necaibHo20 OnpedeseHus MepMuHd, HeoOXo0uUMo Chopmyauposams
onpeodenerue camoCmosamenbHo, OCHOBbIBAACL HA OOKMPUHANbHBIX NOZUYUAX, CBOUCNEAX U XAPAKMEPHLLX
NPUSHAKAX ONPeOensieMoco AGNeHUs.

3aganue 7. KoMmniekT 3aganmii VI CTyAeHTa BKJIIOYAET B cedsl ATH BOINPOCOB

3aganue Kutou oTBeTa/pemenune

Kossmzuonn HOpMa, OMpEJeNsonas MpaBo KaKoro rocyJapcTsa JIOJKHO ObITh
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ast HopMa IIPUMEHEHO K JaHHOMY YacCTHOIIPABOBOMY OTHOLICHMIO, OCJIOKHEHHOMY
MHOCTPAHHBIM JIEMEHTOM
ITy6amunbIi (dyHaaMeHTalbHbIE IIPaBOBble Hayaja (IIPUHLUIBI), KOTOpHIE
NOPsAI0K 00JIajaf0oT  BBICIICH HMMIIEPAaTUBHOCTHIO, YHUBEPCAIBHOCTBIO, 0CO00i
OOIIECTBEHHON M IyOJMYHON 3HAUYMMOCTBIO, COCTABIIAIOT OCHOBY
IIOCTPOCHUSI SKOHOMMYECKOW, IIOJIMTUYECKOM M IIPABOBOM CHCTEMBI
rocyiapcraa
Cradniausan rapaHTus OT HeOJarompusATHOTO W3MEHEHHUsS Uil MHOCTPAHHOTO
HOHHAas MHBECTOpPA 3aKOHOJATENICTBA IPHUHHUMAIOLIETO TOCYJapcTBa, KOTOpas
(nexymkuHa) IPEAINOoJIaraeT, yTo B Cilyyae U3MEHEHHs (PUCKAJIbHOTO 3aKOHOATENILCTBA
OroBOpKa B XYALIYKO [UIsI HWHBECTOpa CTOPOHY MHBECTOPY TIapaHTHPYIOTCS
CTaOUJIBHOCTh IPEAOCTABIAEMOr0 IMPAaBOBOTO peXXHUMa B TEUCHUE CPOKa
OKYIIa€MOCTH MHBECTULIMOHHOIO IPOEKTa
Teppuropua reorpaguueckasi CBA3b MEXKAY JJIEMEHTaMH IPABOOTHOIICHUS,
JIbHasI OCJIO)KHEHHOTO  HMHOCTPAHHBIM  JJIEMEHTOM, M INPUMEHUMBIM UL
JIOKAJIN3A1UA peryJupoBaHMsi HA3BaHHOTO [TPAaBOOTHOILLIEHUS PABONOPSIAKOM
OTHOLUCHHS
MesxayHnapo IepeBO3Ka TIPY30B UM IIAaCCAXKUPOB MeEXIy JByMa u Oonee
JAHAs NMepeBo3Ka rocylapcTBaMH, BBINOJHSAEMAs Ha YCJIOBUAX, KOTOPBIE YCTAHOBIJICHBI
3aKJIFOYEHHBIMH 3TUMU TOCYJapCTBAMU MEX1YHAPOAHBIMU COTJIAIICHUSIMU

II. MIPOMEKYTOUYHASA ATTECTALIUSA
Ilpomesxcymounan ammecmayusn npoxooum ¢ ghopme IK3ameHna, no oOunemam, KII0OUAIOUUM 8
ceosa 0ea npakmuyeckux 3aoanusn (3adauu). Kaxcoaa 3adaua xkzameHayuonHnozo ouiema Hayenena
Ha npoeepKy ecex yposHeil yueoOHOoll yeiu, 00CIMU2AeMbIX RPU U3YYUEHUU OUCHUNTUHDL.

PexoMeHnanum no pemieHUIO 3a1a4 3K3aMEHALMOHHOI0 OnJIeTa:

1) BHUMATENIPHO W3Y4YHTh, YCBOWTH YCJOBHE 3a/1aud, CYIIHOCTb BO3HHUKILIEr0 Cropa u
oOcTosITeNbCTBA JI€7a; MPU ATOM B 3a4ady HE CJIENyeT BBOJIUTH JIONOJHUTENbHBIE («COOCTBEHHBIEY)
JTaHHBIE, OCHOBaHHBIE Ha PA3JINYHbIX NTPEATIONOKECHUSIX;

2) oIpeneNnTh, K KaKOoi TeMe Kypca MEXIYHapOIHOTO YaCTHOTO ITPaBa OTHOCHTCS 33/1a4a;

3) chopMynupoBaTh MOJICIKALINE PELUICHHIO BOIPOCHI, YSICHUTH ITOCTABICHHBIE BOIPOCHI;

4) onpesieNliB TEMy, HYKHO BCIIOMHHTh €€ TEOPETHUYECKOE COJIeP)KAHUE, COOTBETCTBYIOIIUE
HOpPMAaTHUBHBIE aKTbl M OTBICKaTh HEOOXOAWMBIE HOPMBI [UIS pa3pelieHHs CUTyallud: OICHUTh
BO3MOXXHOCTh ~ MaTE€pUalbHO-IIPABOBOIO  PETYJIUPOBAaHHUS,  OXapaKTEpU30BaThb  KOJUIM3HOHHOE
peryarpoBaHue, BHIIBUTH U ONUCATh MTPOOJIEMbl IPUMEHEHUS KOJUTU3UOHHBIX HOPM.

[Ipu 3TOM HE0OX0IUMO /10Ka3aTh, YTO UMEHHO JAaHHAs HOpPMa MpaBa MOAJEKHUT MPUMEHEHHUIO K
paccMaTpuBaeMbIM OTHOIIEHUsM. [lpum pemeHun 3agaum  ciaeayeT JaBaTb OTBET Ha  KaKIbIM
MOCTaBJIEHHBINA BONPOC, CPOPMYITHPOBAHHBIN B 3aJaHUH.

IIpencraBnsist cBOM BapuaHT pPEUICHHUs, CTYJIEHT KpaTKO H3jaraeT OOCTOSATENbCTBAa Jela, JaeT
IOPUJIMYECKYIO OLIEHKY JI0BOJaM CTOPOH U 000CHOBBIBaeT. Eciiu B 3ajaue yke NIpUBEIEHO PELIeHue cya
WIA WHOTO OpraHa, TO TpeOyeTcsl OLEHHTb ero OOOCHOBaHHOCTb M 3aKOHHOCTh. IlommMmo 3TOTO,
HEOOXOUMO OTBETUTHh Ha TEOPETUYECKHE BOMPOCHI, IOCTABIEHHBIE B 33/1a4€ B CBSA3HM C MPEIOKEHHON
curyanueil. Ilone3Ho B MUCBMEHHOM BHJIE C(OPMYIMPOBATH 3TH BOIPOCH], YTOOBI BBIIBUTH MOPSAIOK
pelieHust 3aJadyd M MaKCUMalbHO MOApPOOHO pa3o0paTh cuTyaluio. B 3akitoueHHe Ha OCHOBE
TEOPETUYECKUX MOJOKEHUH M HOPMATUBHOIO MaTepuajia Halo c(hopMymupoBaTh pelieHHe, CIenaTh
YETKUE BBIBObI

3agnanue: CoriiacHO Yy4YpeauTeIbHBIM [JOKYMEHTAM MHAMICKON KOMIIAHMHM J10T0BOPbBI,
3aK/II04aeMble OT e€e¢ HMEHH, NPH3HAITCH [AeHCTBUTEJbHBIMH TOJBKO B CjIy4ae, KOIraa OHH
MOANMCAHBI IBYMSl KOMMEpPYECKMMH /JHPEKTOpPaMH COBMecTHO. IIpe3uaeHT KOMIaHuUM B
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HApYUIEHHE TMO0JIOKeHHIl Yy4YpeAUuTeJbHbIX [TOKYMEHTOB €IMHOJHUYHO BbIAAJ J0BEPEHHOCTh Ha
3aKJIl0YeHHE JI0roBOpa € poccuiickol opraHm3anueii. B nanbHeileM HWHIAWNCKAA KOMIIAHUSA
HAPYUIWJIA CBOM 00f13aTeJIbCTBA MO 3aKJIIOYEHHOMY JI0TOBOPY, M K Hell ObLI NpeabsiBJIeH HUCK B
MKAC npu TIIII P®. B 3acegannu apOuTpaka MHIAUICKAA KOMIAHMS OTPHUIAJIA HAJUYHE
JOTOBOPHBIX OTHOIIEHMH, CChLIAsICh HA HEACHCTBUTEIbHOCTh KOHTPAKTA KaK 3aKJIKYEeHHOI0
HeyIIPABOMOYEeHHbIM JIMIOM. BpliBUTEe 1NpoGeMbl MNpPUMEHEHHS KOJUIM3MOHHBIX HOPM
NPUMEHUTEIbHO K onucaHHoil curyanuu. I[lpeacraBbTe XapaKTepHCTHKY JIMYHOIO 3aKOHA
OPUINYECKOro JMIA KAK TUNA KOJUIM3HOHHON NpuBsa3ku. OxapakTepusyiTe nmpaBo, NpuMeHUMOe
K OTHOUIIEHHSAIM IPeJCTABUTEILCTBA U [I0BEPEHHOCTH. Pa3pemiure ONHUCAHHYI0O CHTYalMI0 €
NMO3MLMIi POCCUIICKOT0 MPABONPUMEHUTEJISl, OLIEHUB J10BO/IbI CTOPOH.

Kniou omeema/pewenue, pekomenoayuu no binoJIHEHUIO 3A0AHUA '

IOpuanyeckasi kpanudpukanus BOSHMKIIEr0 MPABOOTHOLIEHHS: [IPABOOTHOIIECHHUS 110 ITIOBOJY
MPU3HAHUS CIICIKU HEIeHCTBUTEIBHOM MO0 OCHOBAHUIO MTOPOKA CYObEKTa.

Bo3moxHOCTH MaTepHalbHO-NIPABOBOI0 peryJiupoBaHus: MaTepuaibHO-IIPABOBOE
peryivpoBaHHe JaHHBIX OTHOILIEHUI OTCYTCTBYET.

KonnusuonHoe  peryjupoBaHMe: I[PUMEHEHUIO  MOJJIEKAT  KOJUIM3MOHHBIE  HOPMBI,
HAlpaBlICHHbIE Ha ONpEJC/IeHHe TMPUMEHUMOrOo IIpaBa K OTHOLICHUSM MPEACTaBUTEIbCTBA U
JIOBEPEHHOCTHU, IPAaBOCYOBEKTHOCTH IOPUANYECKUX JIULL.

IIpoGjemMbl NpUMEHEHUS] HOPM  MENKAYHAPOAHOIO0  YacTHOro mpaBa: mnpobiema
[IPEJIBAPUTENBHOTO KOJUIM3MOHHOTO BOIIPOCAa — OLIEHKA JEHCTBUTENIBHOCTH CAEJIKHU 3aBHCUT OT OLIEHKU
XPOHOJIOTUYECKH 00Jiee paHHETO MPaBOOTHOIIEHHS 110 TOBOY BbIIaYU TOBEPEHHOCTH.

Pemrenue.

Ilpeocmasvme xapakmepucmuky JAUYHO20 3AKOHA IOPUOUYECKO20 JUUA KAK muna
KOJITU3UOHHOU RPUBAZKU.

Bonpocs! ctaTyca ”HOCTpaHHOTO FOPUAMYECKOTO JIULA PETYTUPYETCS €€ TUUHBIM 3aKOHOM.

B cootBerctBuu ¢ 1. 2 c1. 1202 'K P® craTyT 10puanyecKoro Juua BKIOYaeT:

1) craTyc opraHu3aluy B KaueCTBE IOPUINUECKOTO JIUIIA;

2) opraHu3alMOHHO-TIpaBoBas (opMa IOPUAUYECKOTO JINLIA;

3) TpeboBaHMs K HAUMEHOBAHMIO IOPUANYECKOTIO JINIIA;

4) BOIpOCHl CO3JIaHUS, PEOpraHU3alUd M JIMKBUAALWU IOPUAMYECKOTO JIMIA, B TOM YHUCIE
BOIIPOCHI ITPABOIIPEEMCTBA,

5) conepxaHue TPaBOCIIOCOOHOCTH OPUAMUECKOTO JIUIIA;

6) MopsANOK NPUOOPETEHUs IOPUIMYECKUM JIUIOM TpaXJaHCKUX MpaB M HPUHATHS Ha cels
TPaKIAHCKUX 00S3aHHOCTEH;

7) BHYTpEHHHE OTHOILIEHHS, B TOM YHCJI€ OTHOLIEHHS IOPUINYECKOTO JIUIA C €T0 YYaCTHUKAMU;

8) crtoCOOHOCTh IOPUINYECKOTO JIMIIA OTBEUATH 110 CBOMM 0053aTEIHCTBAM;

9) BoOmpOCHl OTBETCTBEHHOCTH YydpeauTened (Y4acTHHUKOB) OPUAMYECKOrO JHMIA MO €ro
00s13aTenbCTBAM.

Jlnst onpenienienust JIMYHOTO 3aKOHA FOPUMYECKOTO JIMIA B Pa3HBIX CTPaHAaX MCTOPUYECKU OBbLIH
BbIpa0OTaHbl Pa3INyYHbIe KPUTEPHUHU:

1). xputepuii MecTa ydpexaeHUs (MHKOpPIOpAalUH) IOPUAMYECKOTO JHIA: JMYHBIM 3aKOH
OTpesieNIieTCsl MO MPaBy TOM CTpaHbl, B KOTOPON OBLIM BBIMOJIHEHBI PETHCTPAllMOHHBIE (OPMAIBHOCTH,
HE00XO0IMMBIE /ISl CO37[aHUsI HOBOTO FOPUANYECKOTO JINIIA.

B ocHOBe JaHHOrO KpuUTEpHsl JIEKUT HUAEs O TOM, 4YTO IOPUAWYECKOE JIMIO B TEYEHHE
BCErOINIEPHOa CBOErO CYIIECTBOBAHUS JODKHO HMMETh JIMYHBIA 3aKOH TOrO TOCYAApCTBA, KOTOPOE
HAJIENIUIIO €0 MPaBOCYOBEKTHOCTHIO.

B P® cornacno n. 1 cr. 1202 'K P® nuuHBIM 3aKOHOM FOPHUIMYECKOIO JIMIA CUATAETCS MPABO
CTpaHbl, I7I€ YUPEKIEHO IOPUINUECKOE JIULIO.

2). KpuTepuil pearbHO 0CEAIOCTH IOPUAMYECKOTO JIUIA: JIMYHBIN 3aKOH OINpeJeNIeTcs o IpaBy
MeCTa HaxOXKICHHS LIEHTpa yIpaBlIeHUs IOPUANYECKUM JIULIOM.
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CornacHo JAaHHOMY KPUTEPHUI0 MPUMEHUMBIM K BOIpPOCAM IPABOBOIO CTaTyca HOPHUIUYECKOIrO
JUIa SIBISIETCS MPaBO TOTO TOCYJapCTBa, HA TEPPUTOPUH KOTOPOrO HAXOIUTCS OPraH, OKa3bIBAIOIIMIA
pemiaroiiee BIUSHUE HA yIpaBiCHHUE JelaMd KOMIAHUU. BakKHO OTMETUTh, YTO peub HAET HE O MEeCTe
HaXOXJeHUs, (opMalbHO 3a(QUKCUPOBAHHOM B YUPEAUTEIbHBIX JOKYMEHTaX KOMIAHMM, a O
(daKkTHYEeCKOM MecTe, OTKy/a BEIeTCS YIpaBleHHE JellaMd KOMIIAHWW B JAHHBIH MOMEHT BPEMEHU
("> dexTuBHAL" OCEMITOCTS).

3). KpuTepueM LEHTpa IKCILTyaTaluu (KpUTEepuil MecTa OCYIIECTBICHUSI OCHOBHOM JEATEILHOCTH
IOPUAMYECKOTO JIUIA): JIMYHBIA 3aKOH OINpEAessieTcs] M0 MpaBy rocyAapcTBa, HA TEPPUTOPUU KOTOPOTO
IOpUJIMYECKOE JIUIO TMPEUMMYIIECTBEHHO BEJIET CBOI  IPEANPUHUMATEIBCKYIO  JIEATENbHOCTh
(OCyIIECTBIISIET OCHOBHYIO MaccCy JEJOBBIX OIEpaliuii).

4). KpuTepHii KOHTPOJIS: JUYHBIN 3aKOH OMpEACISeTCsS MO MpaBy OeHEPUIIMAPHOTO BIaJebIla
JAHHOTO  IOPUAMYECKOro Jnna (KpUTepud TOoCyJapCTBEHHON  NPUHAMJICKHOCTH  YJAaCTHHKOB
IOPHUINYECKOTO JIUIIA)

Oxapaxkmepu3syiime npageo, RNpPUMEHUMOE K OMHOWIEHUAM RNPeOCMasumenbcmea u
006epPEeHHOCHU.

CornachHo 1. 2 ct. 154 'K P®, onHOCTOpOHHEH cuMTaeTCsl Clelika, JJIsl COBEPIICHUS] KOTOPOMl B
COOTBETCTBHUU C 3aKOHOM, WHBIMU IPABOBBIMH aKTaMH WJIM COIJIAIEHUEM CTOPOH HEOOXOAMMO W
JIOCTaTOYHO BBIPAXXEHUSI BOJU OJHOM CTOPOHbI. COOTBETCTBEHHO IOJIOKEHUS, MPEIyCMOTPEHHBIE K
dbopme crenKu, IPUMEHSIOTCS K JJOBEPEHHOCTH.

B cootBerctBun co cr. 1217 'K P®: x oOs3aTenbcTBaM, BO3HUKAIOUIUM M3 OJHOCTOPOHHUX
CEJIOK, €CIM MHO€ HE BBITEKAET W3 3aKOHA, YCIOBUN WJIM CYLIECTBA CAEJIKH JHUOO COBOKYIHOCTHU
00CTOSITENECTB JIeN1a, MPUMEHSIETCS MPABO CTPaHbI, IIe HAXOAUTCS MECTO >KUTEIhCTBA WJIM OCHOBHOE
MECTO AESITEIbHOCTU CTOPOHBI, IPUHUMAIOLIEH Ha ceOst 00s13aTeNIbCTBA 10 OJHOCTOPOHHEN CHEIIKE.

Cpok jelicTBUS TOBEPEHHOCTH U OCHOBAHUS €€ MPEKpallleHUs OMPEENAIOTCS M0 MpaBy CTPaHbI,
rzie OblIa BhIIaHA JIOBEPEHHOCTb.

[Ipu ompenenenuu mnpaBa, MPUMEHUMOTO K OTHOIICHUSM JOOPOBOJILHOTO IMPEACTaBUTEIHCTBA,
ClenyeT pa3rpaHWYMBaTh OTHOIICHUS, BO3HUKAIOIIME MEXKIY TNPEICTaBIIEMbIM M MPEICTABUTEIIEM
(manee Takxe - BHyTPEHHUE OTHOIIIEHUS ), C OHON CTOPOHBI, U OTHOLICHHSI MKy MPEACTaBISIEMbIM UITU
MIPECTABUTENIEM U TPETHUM JIUIIOM (J1aJie€ TaKKe - BHEITHUE OTHOIIEHUS ), C TPYTOM CTOPOHBI.

K noroBopHbIM 00s13aTelnbCTBaM, BO3HUKAIOIIUM M3 CHEIKH, COBEPIIEHHOW MpeICTaBUTEIEM OT
UMEHHU TPEJCTABIIEMOTO C TPETHUM JIMIOM, Takke HpuUMeHsATcs odOmue mnpasuna ['K PO 06
OTpeieieHuu JIOTOBOPHOTO cTaTyTa, a uMeHHo cT. 1210 - 1214 T'K P® (IlocranoBnenue I[lnenyma
Bepxounoro Cyga P® ot 09.07.2019 N 24 "O npuMeHEHHH HOPM MEXIYHApPOIHOTO YaCTHOTO MpaBa
cynamu Poccuiickoit ®eneparn").

ITo cmbicny mynkra 1 ctateu 1217.1 'K P®, ecnu npexacrasnsieMblii He BbIOpal NPUMEHUMOE
MPaBO B JJOBEPEHHOCTH JIMOO BHIOpAHHOE MPaBO B COOTBETCTBUU C 3aKOHOM HE MOJICKHUT MTPUMEHEHUIO,
BHEIIIHUE OTHOIICHUSI TPEICTABUTEIBCTBA PETYJIUPYIOTCS TPaBOM CTpPaHbl, TJI€ HAXOJUTCS MECTO
JKUTEIBCTBA NI OCHOBHOE MECTO JIEATEIbHOCTH IIPEICTaBUTENS

Paspewiume onucanuylo cumyayuio ¢ ROUUUIL POCCUIICKO20 NPAGONPUMEHUMENA, OUECHUE
00600bl CMOPOH.

Bonpocs! nmpaBocrnocoOHOCTH CTOPOH (JIMYHBINA 3aKOH IOPUAWYECKOTO JIMIA), MPEICTaBUTENbCTBA
U JIOBEPEHHOCTHU (MPUMEHSIETCS MPABO CTPaHbl, I/I€ HAXOJUTCI MECTO JKUTEJIbCTBA UJIM OCHOBHOE MECTO
JeSITEIbHOCTH CTOPOHBI, MPUHHUMAOIIEH Ha cedsi o0s3aTenbcTBa MO OJHOCTOPOHHEH crenke) OyayT
PETYINPOBATHCS UCXOJS U3 CAMOCTOSITENbHBIX KOJUIM3UOHHBIX MTPUBS30K.

Onnako, B cootBercTBUU € M. 3 ¢T. 1202 I'K P® ropuandeckoe JIUII0 HE MOXKET CChUIATHCS Ha
OTpaHUYEHUE MOJTHOMOYHUIN €ro OpraHa WM MPEACTABUTENS Ha COBEPIIEHUE CIEIKH, HEU3BECTHOE MPaBy
CTpaHbl, B KOTOPOW OpraH Wi IpeICTaBUTENb IOPUINUYECKOTO JUIA COBEPIINII CIEIKY, 3a UCKIIOUYEHHEM
ciy4aeB, Korja OyaeT JoKa3aHo, UTO JApyras CTOPOHA B CHIEJIKE 3HAJa WM 3aBEJIOMO JIOJDKHA Oblja 3HATh
00 yKa3aHHOM OIpaHUYEHUU.

Jlacke ecau B yUpeAUTEIbHBIX JOKYMEHTaX (PUPMbI YCTAHOBIIEHBI OTPAaHUYCHHS B MOJTHOMOYHSIX
JTUPEKTOPA, TO MPU COBEPIICHUU CIIETIOK MHOCTPAHHOE IOPUANYECKOE JIMIIO HE MOXKET Ha HUX CChUIATHCS,
MOCKOJIbKY OHM HEU3BECTHHI IpaBy PD.
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B coorBerctBum ¢ 1 1. ct. 183 I'K P®, npu orcyTcTBMM IOJHOMOYMI J€HCTBOBATH OT UMEHU
JPYToro Jula WIX IIPU IPEBBIICHUN TAKUX ITOJIHOMOYUH CHEIIKA CUUTACTCS 3aKJIFOYEHHOW OT NIMEHU U B
MHTEPECax COBEPIIMBILErO €€ JIMIA, €CIM TOJIbKO APYroe JIMLO (MpEeACTaBsEMblil) BIIOCIEICTBUN HE
0JI0OPUT AAHHYIO CAEIIKY.

DopMylIMpOBKa «B JaJbHEHIIEM HHIAWICKAas KOMIIAHWSA HapylIMia CBOM O0S3aTENbCTBA IO
3aKJIFOYEHHOMY JIOTOBOPY» CBUIIETENBCTBYET O IPU3HAHUM CHEIIKH.

Crenka mpu3HAETCs 3aKIFOUEHHOW, TIPUMEHSIOTCS mosioxkeHus cr. 393 'K PO: nomkHuk 00s3aH
BO3MECTUTh KPEIUTOPY YOBITKH, NPUYMHEHHBIC HEHUCIIOJHEHMEM WM HEHaJUIeXKalluM HCIIOJIHEHUEM

00s13aTenbcTBa. Y OBITKH ONPEEISIIOTCS B COOTBETCTBUM C IPaBUJIaMH, NIPEAYCMOTPEHHBIMU CcTaTheil 15
'K PO®.

YACTD 3. (ne nybonuxyemcs)
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