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I. TEKYIIIA KOHTPOJIb

1. Teopernueckuii Bompoc: «O6opor HeaBuwxkumoctu B @OPI. IIpuHOUNBI repMaHCKOro
BEIIIHOTO0 TMpaBa B AacHeKTe OTYY:KIeHUs] WU MNpuUoOpeTeHMs] HEABH:KMMOIO HMYyllecTBa (B
0C00EHHOCTH, MPUHIUNBI pa3iejieHuss U a0CTPAKUMH) U UX UCKJI04YeHns. /ABoiiHoil dakTHyeckuii
coctaB pacnopsikeHusi. IloHsiTHe BelIHOro AO0roBOpa, ero NMpaBoBasi NMPHUPOAA, COOTHOUIEHHE C
00s13aTeJIbCTBEeHHOH caeikoii. [Ipeamer BemHoro gorosopa u ero ¢gopma no npasy ®PI'»

Kniou omeema/pewenue, pexomenoayuu no 8bINOIHEHUIO 3A0AHU.

Ilpu noocomoske k omeemy Ha meopemuyecKull BONPoc cmyOeHmy Oas NOJAY4eHUs MAKCUMATbHOU
OYEHKU HeoOX00UMO O3HAKOMUMbBC ¢ NOJONCEHUAMU COOMBEMCMEYIOWUX (8 3A8UCUMOCIIU  OM
co0epacanuss 80nNpoca) MamepuaibHO-NPA6OBbIX HOPM, COOEPHCAWUXCA 8 0A308bIX HOPMAMUBHBIX
NPABOBbIX AKMAX OMeUecmeenHo20 U (Uiu) 3apyoexcHozo 3aKonooamenbcmed, U (UIu) OCHOBHBIX
MENHCOYHAPOOHBIX CONAULEHUSX U 002080pPAX, 8 KOMOPbIX npunumaem yyacmue Poccuiickas @edepayus,
HANPAasieHHbIX HA Pe2yIupo8anue COOmMEencmayioue2o uod YacmHonpagossblx OMHOWEHU, YKA3AHHbIX 8
nepeurne HOPMAMUBHBIX AKMOB, PEKOMEHOOBAHHBIX K usyueHuto 6 Pabouell npoepamme OUCYUNIUHbL, a
Makoice ¢ COOMBEMCMEYWel nPasonpUMEHUMeNbHOU NPAKMUKOU, U NPOOEMOHCIMPUPOSAMb 3HAHUE
U3YUEHHO20 MAMepuaid, 8 m.u. mepmMuHoiI0cUl, o coomsemcmsyrouemy eonpocy. Ilomumo ykazannozo,
00YYAIOWUTICS QONHCEH OZHAKOMUMBCSL C OCHOBHOU U OONOTHUMENbHOU TUMePamypou, PeKOMeHOO08AHHO
Paboueii npocpammotl oucyuniunvl no meme BbICMYNIEHUS U NPOOEMOHCMPUPOBAMb CEOU 3HAHUSL.
H3yuenue HOpMamusHO-npagosuix akmos, CyO0eOHOU NPaKmMuKu u Jumepamypvl Ha UHOCMPAHHOM SI3bIKe
He A671emcsi 0053ameNbHbLM.

OTtHoleHus «110 0OMEeHy MMYIIECTBEHHbIMU OnaramMu» Benunamun ®enopoBud SIkoBieB UMEHyeT
«TOBApHO-JEHEKHBIM 060poTOM»!. UacThIO 3TOr0 060pOTA ABIAETCS 000POT HEABUKUMBIX BEIIEH.

Buranuii AnatonbeBuu IleTpymikuH, XapakTepusys MOHATHE «TPa)IaHCKO-IIPaBOBOH 000pOT
HEJIBUKHUMOCTH», ONPEEIISET €ro Kak «HOPMaTHBHOE IIPAaBOBOE MPEACTaBICHUE O IPakJaHCKOM 000poTe
HEJIBIKMMOCTH KaK 9acTH YKOHOMHYECKOT0 000pOTa, 3aKperIeHHOe B HOpMaX IPpakIaHCKOro mpaBa’y. B
MEXaHU3ME YKa3aHHOro 000pOTa aBTOP BBLAEISAET BEUIHO-TIPABOBYIO U 0053aTEIbCTBEHHO-IIPABOBYIO

! Tpaxnanckoe npago : yueOHuk : B 2 Tomax. Tom 1/ nox pea. . M. Tonrano. - 4-e usn., nepepa6. u jon. - Mocksa :
Craryr, 2021. - 614 ¢ - ISBN  978-5-8354-1717-9. -  Tekcr : oamekTpoHHbii. -  URL:
https://znanium.com/catalog/product/1859245. — Pexxum poctyna: no noamucke. C. 35. (aBrop ri1. 1 «paxkaaHcKoe MpaBo Kak
oTtpacib npasa» — B. @. SIkoBnes).

ITosicHeHHe: B yCTHOW pe4M CCHUIKM Ha MCTOYHHK B IIOJIHOM O0BEME HE YIOMHHAIOTCS, OJHAKO CTYJICHT IPH OTBETE
BCET/Ia B CIyyae HEOOXOANMOCTH JIOJDKEH CYMETh TOSICHUTD, Ubsi TOUKA 3PEHUS X U3 KAKOTO UCTOYHHKA MM IIPUBE/ICHA.

2 Tletpymkun, B. A. AKTyabHbIE TPOGIEMBI IPABOBOI MOJIENM CUCTEMBI 000POTa HEABIKUMOCTH: Monorpadus / B.A.
[erpymkun; Hayu. pen. B.B. Burpsuckoro. - Mocksa : Cratyt, 2014. - 285 c. ISBN 978-5-8354-1014-9. — C. 36. Texcr :
anektponHbIid. - URL: https://znanium.com/catalog/product/463064. — Pexxum gocTymna: 1o moanucKke.
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coctapnsomue’. JlaHHas MBICTb aBTOpa MMeET BEChbMa CYIIECTBEHHOE 3HAYEHHE B acTeKTe H3yueHHs
repMaHCKOr0 MMMOOUIIMAPHOTO TIPaBa.

Bomnpocel, cBsi3aHHBIE C MPaBOBBIM PEryIMpOBaHHEM 000pOTa HEABMKUMOro umymiectBa B OPIL,
AHAIM3UPOBANKCH B pabOTaX TaKUX POCCHMIICKMX aBTOpoB, Kak Jlrommmna IOpneBHa Bacumenckas?,
Haranbs Cepreesna Ilesnosa® u ap. IIpo6iemaM 10roBOpHOro IpHOOpETeHKs MpaBa COOCTBEHHOCTH Ha
HEJIBIKMMOCTB HOCBsimeHa padota FO. A. Bonouaii®.

B I'epmanun, xak 1 B Poccun, BemrHoe mpaBo OazupyeTcs Ha psje MPUHUIUIOB (a0CONIOTHOCTH,
NyOJMYHOCTH, CICHHAIbHOCTH, MEPEAaBacMOCTH BEIHBIX MpaB, Thmu3anuu (numerus clausus)). Ho
ocobeHHoe 3HaueHue B npaBe ®PPI' B acmekTe MOCTaBIEHHOrO BOIpOCa MMEIOT TAKUE Haudajia, Kak
NPUHIKIBL pa3zencHus — «Trennungsprinzipy» u adcrpakuuu — «Abstraktionsprinzipy, a Takke npuHIUI
nyOJIMYHOCTH, KOTOPBIA paHee HAMU PacCMAaTPHUBAJICS HA 3aHITHUH, ITOCBSIIEHHOM PETUCTPAIMH NPaB Ha
HEABM)KMMOE UMYLIECTBO.

CornacHo repMaHCKOMY IPUHIIMITY pa3/ieseHHsl, 00s13aTeIbCTBEHHBIE U PACIIOPSAUTEIIBHBIE CAETKU
paccMaTpuBalOTCA B paMKax ux cucremHoro neneHus. Kak nmmmer Jlrogmuia HOpseBHa BacuiieBckas,
repMaHCKoe IPaBO CTPOrO Pa3jIMyaeT 00A3aTENIbCTBEHHYIO CIENKY OT €€ HCIOJHEHUs, KOTOpOE TOXKe
paccMaTpuBaeTcs Kak CeNKa, €CIIM pedb HIET O Hepeiaye paBa COOCTBEHHOCTH Ha BEIIb .

VKa3zaHHBIH ~ NPUHLMN  JOMOJIHAETCS ~ NPUHLUIIOM  aOCTpakUUHM, COIJIACHO  KOTOPOMY
00s13aTeNIbCTBEHHAS C/IeNIKa - CauSa pacHopsAUTEIbHOM CIENKU «OTOPBaHa», «OTBJIEYEHA» OT MOCIIETHEH.
«...N0JT aOCTPAKTHBIM XapaKTEPOM BELIHbIX CHACJIOK OHUMAIOT IPaBOBOE a0CTparupoBaHKE, OTBICUEHHUE
BEIIHOM CIEIKH OT NesKaeii B ee OCHOBe Kay3anbHoi caenku® (JLIO. Bacunesckas).

W3 3TOrO0 onpeneneHns yueHble JeNaoT CIeAYyOLUIUE BbIBOIDIL:

- 00s13aTEeIbCTBEHHBIH J1OrOBOP (HampuMep, KYIUIM-TIPOAAXH 3€MENbHOI0 ydacTKa) HeE SIBIISETCS
OCHOBaHUEM JUJIsl U3MEHEHMsI BELIHO-IIPAaBOBOI'O CTaTyca CTOPOH YKa3aHHOI'O JIOIOBOpa: Ha OCHOBAHWUHM
00s13aTeNIbCTBA BO3HHUKAET TOJBKO OOSI3aHHOCTBH €r0 CTOPOH 4TO-THOO crenath (mepenaTh BIIAJCHUE
TOBAapOM, IEpeaaTh MPaBO COOCTBEHHOCTH Ha ToBap (0OS3aHHOCTH NPOJABLA); NEepeAaTh BIAJACHUEM
J€HbI'aMHU, IEepeJaTb MpPaBO COOCTBEHHOCTH HA JEHBIU (IpU HAIWYHBIX pacyerax) — OOS3aHHOCTb
noKynaress). ApryMEHTOM B IOJIb3Y BEPHOCTH TaKOTO «Pa3/ICICHUS» U «aOCTPAKIIUI» MOTYT ITOCITYKUTh
CJIy4ad HEBO3MOKHOCTH Iepexo/ia IpaBa COOCTBEHHOCTH, KOTJa 003aTeIbCTBO HE Oy1€T NCIIOJIHEHO; WU
OyZeT coBepllieHa TaK Ha3bIBaeMasi IBOMHas MPOJjaka, YTO MOBJIEYET HEBO3ZMOXKHOCTh HAJENIEHUS IPaBOM
COOCTBEHHOCTH JBYX JIUL OJIHOBPEMEHHO;

- BELHBIN JOTOBOD (€ro 1eHCTBUTENBHOCTh) HE 3aBUCUT OT JIEHCTBUTEIBHOCTH 00513aTEILCTBEHHOTO
JIOTOBOpA: JlaXe €ciIu 0053aTelbCTBEHHBINM JIOTOBOp HMEET ONPE/CJICHHbIE HENOCTAaTKH, HamlpuMmep,
COBEpILEH MO/ BIUSIHUEM 320y /1€HUS, BEIIHbIM TIOTOBOP CUMTAETCS AEHCTBUTEIbHBIM, T.€. HAJIENSIOIUM
npuoOpertaTteniss Ha JajbHelllee OTYYXKJIEHHE BelmM (Tak TepMaHCKHE IUBHIUCTBI OOBACHIIOT
BO3MOXHOCTh J00OpOCOBECTHOr0 NpuoOpeTeHus Bemu). Eciau ke MNOoCieayroumero OT4YXIEHHs He
UMEJIOCh, TO MPH OMMCAHHBIX 0OCTOATENBCTBAX T€PMAHCKOE MPABO HE MCKIIIOYAeT BO3BPAT BEIIM, HO 1O
npasuiaM Kouaukimu (§ 812 1 TTY).

! Tam xe. C. 37.

2 Bacunesckas JI. HO. YueHune o BeIHbIX cIeIKaX MO repMaHcKoMy IpaBy. — M.: «CratyT», 2004.

3 MMesuosa H.C. JloroBop Kymiau-mpojaaxu HeABMKUMOCTH B Poccun u Iepmanuu: mosorpadus (Ilenosa H.C.). - M.:
Ipocnekt, 2020. - 64 c. // Cuctema «TAPAHT».

4 Bomouaii, I0. A. IIpuobpeTenne mpasa cOGCTBEHHOCTH HA HEABMYKUMOE MMYLIECTBO IIO JOTOBOPY: CPAaBHHUTEILHBIN
aHanmu3 3akoHoaarenbeTBa Poccnn u ['epmannu / FO.A. Bonouaii. - Mocksa : Craryt, 2013. - 224 c¢. ISBN 978-5-8354-0888-7,
500 ax3. - Tekcr : anekrponHslit. - URL: https://znanium.com/catalog/product/407811. — Pexxum gocTymna: 1o moIIucKe.

5 Cm.: Bacunesckas JI. IO. Vkas. cou. C. 15-16.

® Cm.: Bacunesckas JI. IO. Yka3. cou. C. 52.



B pa6ote FO. A. Bonouaii! co ccutkoii Ha repManckoro aTopa Ponbda IllTIopHepa® oTMeuaercs,

YTO MPUHLUT a0CTPAKIIMHA UMEET HCKJIIOUEHMS Mo cOecm8eHHOCMb NOPoK08 (KOT1a Kakoi-mbo nedext
CHEIIKH «IIOpaXkaeT» 00e cAeNKH (M 00s3aTeIbCTBEHHYIO, ¥ BEIHYIO ), KaK, HAIPUMED, MPH €€ COBEPIIICHUN
MaJIOJIETHUM;  VCA08Ue 002080pad O 3ABUCUMOCHU  OeUCMBUMENbHOCIU BeUWHO20 002080pa  OM
OelicmeumenbHoCmu 00a3amenbCmeeHHol coenxku (HO JUISl OTYYKIACHHS HEJABMKUMOCTH TaKOE YCIIOBHE
HEBO3MOXKHO IO cmbicny § 925 TTYVY, 3ampemniaroimiero COBEpIIEHHE I0J] YCJIOBHEM HOTApUAJIbHO-
yJIOCTOBEPEHHOT'O BEUIHOTO JIOTOBOPA O MEepexo/ie MpaBa COOCTBEHHOCTH Ha HEIBMKMMOCTB); «EIUHCTBO
caenoky, yto cam P. [lITiopHep Ha3bIBa€T CHOPHBIM: TAKOE UCKIIFOUEHHUE HE MOJITBEPKIAACTCS MPAKTUKOM,
HO, B LIEJIOM, MBICIIUMO.

3HayeHre MpHUHLMIA a0CTPaKIHUU COCTOMT B OOECIEYEHMH C TOMOIIBI0 HEro 3alluThl 00opoTa
(3ammThI JOOpOCcOBeCTHOTO Mpuodperares). Takke ykazaHHBINA MPUHIUI BIUSCT HA (DAKTHUECKUN COCTAB
npuoOpeTeHus mpaBa cOOCTBEHHOCTH Ha HEIBHKUMBIE BEIIH.

B I'epmanum ykazaHHbIN (haKTUUECKUN COCTAaB HA3BIBACTCS «JIBOMHBIM (DAKTHUECKUM COCTABOM) -
,,der Doppeltatbestand*, koTopslii cki1aabpIBacTCsA U3 ABYX COCTABIIAIONIMX: BelHbIi qorosop (Auflassung)
+ xoHctutytuBHas peructpanusa (§ 873 ITY «lIpuobpereHre MOCPENCTBOM BEIIHOTO JIOTOBOpa M
peructpauuny). [lepenaya HeABIMKUMOCTH B YKa3aHHBINA (DAaKTHUECKUN COCTaB HE BKJIIOYAETCS, a PABHO U
00s13aTeIbCTBCHHAS ClIENKa, KOTOpas B CHiIy obrtero mpasuia § 311 b tak ke, Kak U BEIIHbINA JOTOBOP (CM.
HUXKeE), TpeOyeT HOTapHaAbHOTO YAOCTOBEPEHUSI.

[TpaBoBo#i (heHOMEH perucTpaluy MpaB Ha HEABMKHUMOCTH OBLI MOJPOOHO MPOAHATU3UPOBAH B
pamMKax U3y4eHHUS MPEABIIYINX TeM. B HacTOsIIEM BEICTYIUICHHH CIIEAYET 0oJiee OIPOOHO OCTAHOBUTHCS
Ha MCCIIEIOBAHUHU TPABOBOT0 MOHATHS BELTHOTO JOTOBOPA.

Wrtak, BeurHeplii JOTOBOp B TIE€PMAHCKOM TIpaBE pacCMaTpPUBAETCA KaK  JIBYCTOPOHHSS
pacropsiiuTeNbHas CAeliKa, HallpaBiIeHHAas Ha U3MEHEHHE BEIIHO-TIPAaBOBOI0 CTaTyca €e YY4aCTHUKOB, U B
CWIy MPUHLHUIIA OINPEAEICHHOCTH HCUEPIBIBAIOIIE XapaKTEpU3YIOIIas COOTBETCTBYIOLIUE BEIIHO-
MIPABOBBIE MOCIEICTBUA.

Bemnsiii noroop B npase ®PI" moananaet nox pernamenTtanuio oomieit yactu ['TY u, kak npasuio,
COJICP’KUTCS B OJHOM JOKYMEHTE CO CHEJIKOH 00s3aTeNbCTBEHHOM, 3a4acTyl0 BBIPAXKAsACh JIMIIL B
(opMyIMPOBAHUH YCIIOBHUS O IIEPEX0/IE ITpaBa COOCTBEHHOCTH Ha IIOKYIATENS, C y4€TOM TpeOOBaHUS O €ro
peructpauuu B [lozemenbHOM KHUTE.

B 10 xe Bpemsi, HeKOTOpbIe moJioxkeHus oOmieit yactu ['TY Kk BemHOMY 0TOBOPY O TIepexo/ie pasa
COOCTBEHHOCTH Ha HEABIKMMOCTh NPUMEHATHCS HE MOTYT (HampuMmep, HEBO3MOXKHO 3aKIIOYEHHE
YCJIOBHBIX BEIIHBIX JIOTOBOPOB B OTHOIICHUH HEIBHKMMOCTH, HEBO3MOXKHOCTH OBITh CBSI3aHHBIM 0(epTOii
B CHJIy OCOOBIX TMpEANHMCAHUN, YCTAaHABIMBAIOIIMX CBS3aHHOCTh BEIIHBIM JOTOBOPOM JIMIIL TpU
cobuoiennn ero ocoooii popmer § 873 11 TTY).

OOBEKTOM BEIIHOTO JOTOBOpa SIBISIOTCS HE JACWCTBUS CTOPOH, a CaMO nepedagaemoe npago
COOCTBEHHOCTH.

B cuny § 873 ITY («IIpuobGpereHre nmocpeacTBOM BELIHOIO JOTOBOPA U PETUCTPALMM») «...AJs
nepesavy rpaBa COOCTBEHHOCTH Ha 3€MEJIbHBIN Y4acTOK, /AJIsl €0 OOpeMEHEHNs KaKUM-IH00 MPaBoOM, Tak
e, KaK U JUIs Tiepejaur Ui 00OpeMEeHEeH sl TAaKOTO MpaBa, TpeOyIoTCs BEIIHbBIN JOTOBOP YIIPABOMOUYEHHOTO
U JIPyrOd CTOPOHBI O BCTYIUICHHH NMPABOBOTO M3MEHEHHS M perucrpanus nociennero B IlozemenbHOM
KHHUTE, €ClTd WHOE HE YCTaHOBJEHO 3akoHOM (a03.1). Ilepem peructparueii mpaBOBOTO U3MEHEHUS B
[TozeMenbHON KHUTE CTOPOHBI C8513aHbl BEIIHBIM JI0OTOBOPOM MOILKO 8 MOM Clydae, €CIIN UX U3bSBICHUS
OBLITM HOTApUATBHO YAOCTOBEPEHBI UIIH ObLTH clienanbl nepea Ciy:k00i mo3eMeNIbHON KHUTH WY TIOJaHbl
B gaHHylo Cnyx0y, nu0o0 eciau ynpaBOMOYEHHOE JIMIO BBIJAIO JAPYroll CTOPOHE COOTBETCTBYIOLIEE

npeanucanusam [lonoxenus o [lo3eMenbsHON KHUTE COTIacKe Ha PETHCTPAIMIO IIPABOBOTO U3MEHEHUS (203.
2). 3.

1 Bonouaii, 0. A. Yka3. cou. C. 59-63.

2 Baur, J. F./ Stiirner, R.: Sachenrecht / begr. von F. Baur. Fortgef. von J. F. Baur und R. Stiirner. — 17., neubearb. Aufl.
— Miinchen: Beck, 1999. S. 38-52.

3 Ilepeon § 873 I'TY uur. no: Bonouaii, 0. A. Yka3z. cou. C. 130.



Taxoke u § 29 Ionoxenus o [TozemensHo# KHUTE, § 925 ['TY TpebOyet cobmr0ACHUS MyOJIMYHON WA
nyOJIMYHO YAOCTOBEPEHHOH (hOPMBI BEIIHOTO JJOTOBOPA.

Hecmotps Ha To, YTO 3aKOH MpelycMaTpuBaeT 4 albTepHATUBBI CBA3aHHOCTH BEIIIHOT'O JI0rOBOpA:

1) HOTapHaJIbHOE YJIOCTOBEPEHHUE;

2) cosepmenne BemHoro jgoropopa nepen CIIK (Cayx6oit [TozemenbHOM KHUTH) — MO 3aIKCh,
npotokoaupoBanue ciyxamero CIIK;

3) nmomaua BemrHoro Aorosopa B CIIK;

4) BbIJIaya OTUYKJIaTEJIEM COTJIACHUsl HA PETUCTPAIHUIO,

OCHOBHOE 3HaU€HHE Ha MPAKTUKE UMEET TOJIbKO MepBasi albTepHATHBA.

[Ip 5TOM cCyIIecTBYeT MHEHHE, YTO BEIIHBIH JIOTOBOpP JOJDKCH OBITh YIOCTOBEPEH HMEHHO
repMaHckuM HoTapuycoM. [lo oOuiemy npaBuity, TpeOyeTcsi COBMECTHOE IMTPUCYTCTBUE CTOPOH.

Ha neobxooumocms cmpozozo cobarodenus Gopmarvubix mpebosanuii 00pawaemcs HUMAHue 8
cyoeboHou npakmuke, 6 uyacmuocmu, 6 peutenuu DPedepanrvroco Bepxosnoco Cyoa [epmanuu om
27.05.2020 Ne XIl ZR 107/17. B pamkax ykazauHoeo 0ena paccmampusaics 60NPOC O 803MONICHOCMU
ucyeneHusi nopoxa opmevl 002080pa Kyniu-npooaxcu 001U 6 npage coOCMEEHHOCMU HA 3eMelbHbll
yuacmox Ha ochosanuu § 311 b I'TY (coenacno xomopomy obszamenbcmeeHuvlii 002060p 0 nepeoaye
npaea COOCMBEHHOCMU HA 3eMEeNbHbIll  YYACMOK, He Npouweduiuli. npoyeoypy HOMApUaibHO20
YO0oCmogepeHus, cuumaemcs OeucmeumenbHulM, eclu NOoCie008alU HOMAPUATbHO-YOOCOBEPEHHOE
cocnaulenue o nepexooe npaga COOCMBEHHOCMU HA YKA3AHHOE UMYUeCmeo U pe2ucmpayus npaea
cobcmeennocmu npuoopemamens). @edepanvruviii Bepxosuwiii Cyo I'epmanuu cuen, umo ocHO8AHUA 05
ucyeneHus cOeKu Omcymcmeyom, NOCKOIbKY U 6eUHblll 002060p He bbll 3aKI0ueH 6 mpebyemoii popme?.

HortapuansHoe ynocToBepeHue modxcem Oblmb 3aMEHEeHO MUPOBLIM COLTIAUEHUEM, COOEPHCAUUM 8
cebe seunblll 002080p UNU YMBEPHCOCHHbIM NIAHOM NozauieHus 001208. Ilpu 3ToM B cy1e0HOM MpakTUKe
BEIpa)XCHA TTOCIIEI0BATEIbHAS ITO3UITUS O TOM, YTO BEIIHBII JOTOBOP O IMEePEeX0/1e IpaBa COOCTBEHHOCTH HA
HEJIBIKMMOCTH HE MOXET OBITh COBEPILIEH KoHKmoOenmHubimu Aevicteusmu (RG JW 1928, 2519).

2. AyauTopHasi KOHTPOJIbHas padoTa (pelleHne TeCTOBbIX 3a/IaHUil):
1. TlpunannexXHOCTh MMYIIECTBA K JBM)XKHUMBIM (HEIBIKMMBIM) BeElIaM ONPENEISeTCs IO IpaBy

CTPAHBIL:

a. MeCTa COBEPLICHHs CIICIIKU B OTHOILICHUH BEII[H;

b. Mecra paccMoTpeHHs Crtopa B OTHOIICHUH BEIIIH;

C. MeCTa HaXOXK/ICHHS BEIIN;

d. mecra mpuoOpeTeHHUS BEIIH.

2. Bernbie mpaBa Ha Cy/la 1 KOCMHYECKHE OOBEKTHI, TIOJIEXKAIINE TOCYAaPCTBEHHON PEruCTpaIivy,
OIPEJICIISIOTCS 110 3aKOHY:

a. MeCTa MX HaXOXKICHHS,;

b. MmecTa ux perucrpanmuu;

C. MeCTa 3aKIIOUCHUS CACIKH 0 UX IPHOOPETCHUIO;

d. mecTa ux co3gaHus (CTPOUTEILCTBA).

3. B cuny Cornamenus o TOpsAAKE pas3pelieHnsi CIIOPOB, CBS3aHHBIX C OCYIIECTBICHHEM
xo3siicTBeHHOM nestensHOocTH (Kues, 20 mapra 1992 r.) moroBop o MpeaoCTaBIEHUM IpaBa
MOJIb30BAHNS HEIBMKMMBIM HMMYLIECTBOM CUHUTAETCS HanOoJiee TECHO CBS3aHHBIM C IMPABOM
CTpaHBbI:

d. MCCTOHAXOXIACHUS HCIABHKUMOTO HMYIIICCTBA,

! Tpymmnukos C. Pemenuss ®Denepansroro BepxosHoro cyma Depmanuu 1o rpakianckum jenam B 2020r. 1—
10 / C. TpyunukoB — «M3patensckue peruenus». C. 33-38.
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MeCTa COBEpILEHUs JOTOBOPA;
MeCTa MPOKUBaHUA (HAX0XK/IEHHUs1) COOCTBEHHHKA HMYIIIECTBA;
MecTa MPOKMBaHUA (HaX0XKJIEHUs) MOIb30BaTeNs (apeHaaTopa, HaHUMATENs U 1p.) UMYIIECTBa.

ITo o61ueMy IIpaBHIy, HACJICAJOBAHUE HCABHMKXKHNMOI'O UMYIIECTBA OIIPEACITIACTCA 110 IIpaBy CTPAHBI:

IIOCJICAHErO MECTAa KUTCJIbCTBA HACIICAOAATEIIA,

MOCJICAHCTO I'paXXJaHCTBA HACICAOAATCIISA,

TpaXXaaHCTBA HACJICAO0AaTEIs I HA MOMCHT HpI/IO6peTeHI/I${ ImpaBa COOCTBEHHOCTH Ha 3TO HMYHIECTBO,
MECTa KHUTCJIbCTBA HACJICAOAATC]Id Ha MOMCHT HpI/IO6peTeHI/ISI npaBa COOCTBEHHOCTH Ha 3TO
HMYHIIECTBO,

MCCTOHAXOXKACHUA HCABUKUMOI'O UMYIICCTBA.

[To ob6memMy mpaBuITy, CAMOCTOSTEIBLHBIM 00BEKTOM HEJIBIXKUMOCTH 110 TipaBy OPI” sBisercs:

KBapTUpA;
3JIaHKE;

COOpYIKCHHUC;

3eMEJIbHBIA y4acTOK;
MHOT'OJICTHUEC HAaCaXIACHUA.

[To obmemMy mpaBuny, B Poccuu npu oTYyKIACHUH 3AaHUS JTUIIOM, OJTHOBPEMEHHO SIBIISTFOIIIMCS
COOCTBEHHUKOM 3€MENIbHOTO y4acTKa IOJ 3TUM 3JaHHEM, MpaBO COOCTBEHHOCTH Ha yKa3aHHBIN
Y4aCTOK, 3aHATHIN 3JaHUEM U HEOOXOAUMBIN ISl €70 UCTIOIBb30BaHUS:

MIEPEXOIUT K IPUOOpETATENIO 3/1aHNUS;

K [IPUOOpETATEINIO 3/1aHMsI HE IEPEXOIUT;

MIEPEXO/IUT K IPUOOPETATENIO 3/1aHUS TOJIBKO €CJIM 00 3TOM IPSIMO YKa3aHO B IOTOBOPE;
NEepeXOoaUT K IpuoOpeTaTesto 3JaHus, €CIIM €ro OTUYKIECHHE ObLIO BO3ME3IHBIM.

HepCOHaJ'IBHaSI (((HOCY6LCKTH&H») CHUCTCMaA peTUCTpall CACIOK C HECABUKUMOCTBIO HeﬁCTByeTI

B Poccuu;

B ['epmanny;
B Utanuu;

B CIIIA.

JlesieHue UMYIIECTBA Ha «PeajlbHOE» U «IIEPCOHALHOEY CYIECTBYET B IPABOBOM CHUCTEME:

®paHuny;
Benukobpurtanuu;
I'epmanny;
[IBenmu;
SImonnm.

CormacHo (hpaHIy3cKOMY TIpaBy, pIOHBIE TIPY/IbI MOTYT KBaTU(UIIMPOBATHCS KaK:

HUCKIIKOYUTCIIBHO JBUXKKUMas BC€Ib,
HCABHUKXUMOCTD 110 IPUPOAC,
HEABMIXXMMOCTD ITO HA3HAYCHUIO,
HCABHXXHUMOCTD I10 06’bCKTy MMPUITOKCHUS.
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4.

PeructpaiimoHHbIi Oprad 1o Ha3BaHUEM «XPaHUJIUILE UITOTEK» IEUCTBYET:

B ['epManuuy;

B benapycu;

B [IBeitnapuu;
B0 @paHuuu.

. Ornamenne unHpopManyu 00 akTaxX, COBEPIICHHBIX B OTHOIICHWHM WMMOOHWJIMAPHBIX MpPaB B

HUramuu:

KOHCTUTYTHBHO;
JICKJIapaTUBHO;
MaJJIHaTUBHO;
KOHCYHbTaTI/IBHO.

. PeructpaiinoHHbIi IPpUHIMI IPOTUBOIIOCTABUMOCTH XapaKTEPEH AJI1 UMMOOUIMApHOTO MpaBa:

®paHuuu;
Poccuu;
I'epmanuy;
BenukoOpurtanuu.

. I/ITaJ'IBHHCKOMy PEruCcTpaluOHHOMY IIpaBy U3BECTHBI CICAYIOINNUEC TUIIbI PETUCTpAllUN (6bl6€pum€

3 eepubix omeema):

TPAHCKPUIILIHS;
MIPOCKPUIIUS;
AHHOTAIUS;
WHCKPHUIILIHS.

Bo q)paHI_II/II/I CBCACHUSA O 3apCTUCTPUPOBAHHBIX AKTAX B XpPAHUJINIIC UTIOTCK BIIPABE MMOJTYUYUTH:

UCKITIOYUTENIBHO CY/I U UHBIE TPABOOXPAHUTENbHBIE OPTaHbl MO 3ampocy;
J11000€ JTUIIO;

JUII0, UMEIoIiee 000CHOBAHHBIN HHTEPEC;

TOJIBKO HOTApHyC.

.Ilo HTAJIBAHCKOMY PETUCTPAlMOHHOMY IIpaBy, TPAHCKPUIIOHA OCYIICCTBIISACTCA HAa OCHOBAHWU

(6v16epume 4 seprvix omeema):

YCTHOTO 3as1BJICHUS JIMLIA (JIUII), COCTABUBIIETO COOTBETCTBYIOIUH aKT;

CyIeOHOro peleHus;

MyOJINYHOTO aKTa;

YaCTHOI'O IMucbMa C YﬂOCTOBepeHHOﬁ IIOAITUCHIO,

YaCTHOT'O MUChMa C MOATBEPKACHHON B CyJIe MOJITUCHIO;

YJaCTHOTO MUChMa 0e3 He0OXOIMMOCTH YAOCTOBEPEHNS / 3aCBUACTEILCTBOBAHUS TIOIUCH.

. 'ocymapcTBeHHOM peructpamuu caelok B Poccuum Hamboliee COOTBETCTBYET TE€PMaHCKHUUN

WUHCTUTYT:

IpeBapUTEeNbHON PErHCTPaLny;
IIPOTECTA;



C. TpaBa OXXUJAHUS,
d. oOecrieunTenbHOI Nepeiauun mpaBa COOCTBEHHOCTH

17. Tlo 3akOHOATENHCTBY SIMOHUHU PErucTPOCIIOCOOHBIMH SIBIISIOTCS CIICAYIOIINE TIpaBa (gvloepume 7
BEPHBIX OMBEMO8).

paBO COOCTBEHHOCTH;

IPaBoO OOLIMHHOIO YWIECHCTBA;

cynepduuii;

IM(UTEB3HC;

IPaBO BIIAJCHUS;

CEpBUTYT;

UIOTEKA;

3aKJ1aJ] HeABIKUMOCTH;

IPaBO MPEHMYIIECTBA B OTHOLICHUH HEBUKUMOCTH;
NPaBoO yAEpKaHUsL.
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. PeructpaiimoHHbIi NpUHIMII CTPAH aHTJIOCAKCOHCKOUM CUCTEMBI IPABa, COrJIaCHO KOTOPOMY PEECTP
MpaB Ha HEABIKUMOCTH JIOJDKEH TOYHO OTPa)kaTh PEaJbHYIO CHTYaIHI0 HEABMXXHMOTrOo (GoHIa B
CTpaHe, Ha3bIBACTCS

Kniou omeema/pewenue, pexomenoayuu no blNOIHEHUIO 3A0AHUSL:

Ilpu noocomoske k mecmy cmyoeHmy OAs NOJNYYEHU MAKCUMANbHOU OYEHKU HeoOX00UMO
O3HAKOMUMBCSL C NOTONCEHUSMU COOMBEMCMEYIOWUX MAMEPUATLHO-NPABOBLIX HOPM, COOEPAHCAUWUXCS 8
0a308bIX HOPMAMUBHBIX NPABOBLIX AKMAX OMEYECMEEHHO20 U (UML) 3aPYOEHCHO20 3aKOHO0AMeNbCMEd, U
(U1) OCHOBHBIX MENCOYHAPOOHLIX CONAWEHUSX U 002080PAX, 8 KOMOPbIX NPUHUMAEm yuacmue
Poccuiickas @edepayus, HanpagieHHbIX HA Pe2yIUPOBAHUE COOMBEMCMEYIOWE20 UOA YACTHONPABOBLIX
OMHOWIeHULl, YKA3AHHBIX 6 NepeuHe HOPMAMUBHBIX AKMO8, PEKOMEHOOBAHHbIX K u3zyuenuto 6 Paboueil
npocpamme OUCYUNIUHBL, A MAKHCe C COOMBEMCMEYowel NpasdonpuUMeHUmenbHOU NPaKmuKou, u
NPOOEMOHCIMPUPOBANMb 3HAHUE U3VUEHHO20 MAMEPUAnd, 6 m.4u. MepMUHOI02UU, NO COOMBEMCMBYIOUWUM
memam. M3yuenue HOpMAMUBHO-NPABOBLIX AKMOS, CYOEOHOU NPAKMUKU U TUMepamypbl Ha UHOCMPAHHOM
A3bIKE He A6NIAEMCsl 0053amelbHbIM.

3a0anue npeononazaem GulNOIHEHUE 6 KOPOMKUE CPOKU, €20 peuleHue 3aKIoyaemcs 8 bloope
NOJHOCBIO NPABUILHO20 OMEEema U3 NPeONONCEHHbIX NymeM VKA3aHus HA u30panuvie aumepvl (OJis
mecmoso2o 3a0anusi 3aKpblmoul popmul) 1UO0 Hanucanus omeema (0151 Mecmo8o2o 3a0anuUsi OMKPbIMOU
Gopmol). Konuvecmgo mecmogulx 3a0anuti O0isi CMYOeHmMOo8 OUHOU U 3A04HOU hOpM 00yYeHUs MOodcem
omauyamocs (MmoyHoe Koauwecmeo ykazano 6 PIIN]). B kauecmee npumepa npugeden mecm OJisl
Ccmyo0enmos 3a04HoU hopmuvl 00yYeHUs.

Knrwouu omeemoe:

l.c 6.a 11. b 16. a

2.b 7.C 12.a 17.a,c¢,d,f, g, h,i

3.b 8.b 13.a,¢,d 18. npunyunom 3eprana
4.¢e 9.¢c 14. b

5d 10.d 15.b,c,d, e

3. DOkcmpecc-onpoc:
1. Kakwue 211eMeHThI BXOJAT B ABOMHOM (haKTHYECKUIT COCTaB MPHOOPETEHHMS TpaBa COOCTBEHHOCTH Ha
HEJIBI)KUMOE UMYIIECTBO HA OCHOBAHHH CJIIEJIKHU 110 1ipaBy OPI™?



2. WzeectHo nu mpaBy CIHIA Takoe BemHoe mpaBo, kak Gppurosba?

3. Homnexxut nm perucrpauuu cornacHo npaBy OPI, BemHblii JOroBop O mepexoje MpaBa
COOCTBEHHOCTH Ha HEIBUYKUMOE UMYILECTBO?

4. W3BectHo nu mpaBy CIHIA Takoe BeuiHoe npaBo, Kak OTMEHsIEMOE PaBO COOCTBEHHOCTH?

5. Ilpusnaercs nu B BeuHOM npase VMcnanuu, coryiacHO rocroICTBYIOLIEN TOUKE 3pEHMSI, TPUHLINIT
numerus clausus?

6. CornacHo npaBy SAnoHun, UTIoTEKa, MPH KOTOPOH OAHO 0053aTEIBCTBO 00ECIICUHBACTCS UITOTCKOM
HECKOJIbKUX HEJIBUKHMBIX 00BEKTOB, Ha3bIBACTCS .

7. YuuteiBaeTcsi U JOOPOCOBECTHOCTh B IOPHIMYECKOH KOHCTPYKUMH NpUOOpEeTEeHHs IpaBa
CcOOCTBEHHOCTH Ha HEIBUKMMOE UMYILECTBO 110 JAaBHOCTH BiajaeHus B OPI'?

8. Cormacuo I'paxxnanckomy konekcy Uramum (MaTepralibHBIM HOPMaMm), JOTOBOPBHI B OTHOIICHUU
HEJIBIYKUMOCTH TPEeOYIOT (hOpMBL.

9. Kakomy TepMUHY POCCHICKOTO IpaBa COOTBETCTBYET TEPMHUH M€PMaHCKOI0O MpaBa «IIpHOOpEeTeHHE
paBa COOCTBEHHOCTH IO CYZeOHOMY pEIIeHHIO 00 UCKITIOUYEHIUH HECBOEBPEMEHHO MPEAbSIBICHHBIX
MPUTA3AHUI B BBI3BIBHOM IIPOU3BOJICTBEY?

10. U3BeCcTHBI M aHTIMICKOMY UMMOOWIMAPHOMY TPaBY MOHSTHS, CXOXKUE C PUMCKHM MOHATUSMU
«TeJIO U ylla BIaJICHUSI»?

Kniou omeema/pewenue, pexomenoayuu no blNOJHEHUIO 3A0AHUA:

Ilpu noocomoske xk sxcnpecc-onpocy cmyoenmy 0as NOJYYeHUs. MAKCUMATbHOU oyenKku (ecezo 10
bannos: no o00Homy O6anry 3a OOUH HNOTHOCMbIO GEPHbIL 0meent) HeoOX00UMO O3HAKOMUMbCA C
NOJLOJNCEHUAMU — COOMBEMCMBYIOWUX  MAMEPUATLHO-NPABOBLIX  HOPM, COOepHCAWUXC 8  0A308bIX
HOPMAMUBHbLIX NPABOBLIX AKMAX OMedeCmeeHH020 U (Uiu) 3apybedlcHo2o 3aKoHooamenbemea, u (uiu)
OCHOBHBIX MENCOVHAPOOHBIX CONAULEHUAX U 002080paAX, 8 KOMOPbIX npunumaem yuacmue Poccuiickas
Dedepayus, HANPABIEHHBIX HA Pe2YIUPOSAHUe COOMEEMCMEYIOWe20 8U0d YACMHONPABOBbIX OMHOULEHULL,
VKA3AHHBIX 8 NepeuHe HOPMAMUBHLIX AKMOS, PEKOMEHOOBAHHbIX K usyuyeHuro 8 Pabouell npocpamme
OUCYUNIUHBL, a4  makdce C  COOMEEMCMEYIoWell  NPAGONPUMEHUMENbHOU — NPAKMUKOU, U
NPOOEMOHCMPUPOBAMb 3HAHUE U3VHEHHO20 MAMEPUANA U MEPMUHONOSUL HO COOMBEMCMBYIOUWUM MEMAM.
U3yuenue HOpmMamusHO-npagosulx akmos, cy0eOHOU NPAKmMuKu u Jumepamypvl Ha UHOCMPAHHOM SI3bIKe
He A6715emcsi 0053ameNbHbLM.

3adanue npeononazaem vinonHerue 8 Kpamuatiuiue CpoKU, e20 peueHue 3aKiyaemcs 8 yKazaHuu
MAKCUMATbHO MOYHBIX U KPAMKUX (He pa36epHYMbLX) OMEemos.

Kniouu omeemoes:

. 8eWHBLIL 002080p + pecucmpayusi;
oa;

Hem,

oa;

Hem,

obuwetl unomekolu,

Hem,

. NPOCMOT NUCLMEHHOU,

. npuobpemeHue NPasa cooCMeeHHOCMU N0 0ABHOCU 81A0EHUSL,
0. oa.

=0 % NS LR W~

4. Teopernueckuii Bonpoc: «Oco0eHHOCTH oNpeae/ieHHsI HeIBUKHUMOT0 HMYIIIECTBA B CTPaHAX
POMAaHO-TEPMAHCKOM M AHIVIOCAKCOHCKOM IMPAaBOBbIX CeMeil.»

Kniou Omeema/pemeﬂue, peKOMeHaCZL}MM nO 8bINOJHEHUIO 3A0AHUL:



IIpu noozomoske k omeemy Ha meopemuyecKui 60NPoOc CMyoOeHmy 0/ NOAYUeHUs MAKCUMATbHOU
OYeHKU) HeoOX0O0UMO O3HAKOMUMBCA C NONONCEHUAMU COOMEEMCMEYIOWUX (68 3A8UCUMOCMU OM
cooepoicanusl 80npoca) MamepuaibHO-NPABOBLIX HOPM, COOEPHCAWUXCA 8 0A308bIX HOPMAMUBHBIX
NPABOGLIX AKMAX OMeYeCmeeHHo20 U (Uau) 3apyOexicHo20 3aKOHOOAmenbcmed, U (Uiu) OCHOBHBIX
MENHCOYHAPOOHBIX CONAULEHUAX U 002080PAX, 8 KOMOPbIX npuHumaem yyacmue Poccutickas @edepayus,
HANPABNIeHHbIX HA Pe2YIUPOBAHUE COOMBEMCMEBYIOWE20 8UOA YACMHONPABOBLIX OMHOUEHUL, YKAZAHHBIX &
nepeurne HOPMAMUBHBIX AKMOS, PEKOMEHOOBAHHbIX K uUsyuyeHuto 6 Pabouell npocpamme Oucyuniumvl, a
makdice ¢ coomeemcmeyoujeti. NPasonpUMeHUmenbHou NPaKmuKkou, U npooemMOHCmMPUPO8aAms 3HAHUE
U3YYEHHO20 Mamepuana, 6 m.4. mepMuHOI02UY, N0 COOMBEMCMEyIowemMy 60npocy, a makdice npogecmu
cpasHeHue ucciedyemvlx UHCMUMymos paziuyHulX npasonopsaokos. Illomumo ykazannoeo, o6yyaowuiics
O0JIHCEH O3HAKOMUMBCA U NPOOEMOHCMPUPOBAMb 3HAHUE OCHOBHOU U OONOJIHUMENbHOU TUMepamypbl,
pexomenoosarHol Paboueli npoepammori oucyuniunvl no meme golcmyniieHus. M3yuenue HopmamueHo-
NpPAgosvbIX aKmMos, CYOeOHOU NpaKkmuKu U Jumepamypbl HA UHOCMPAHHOM S3blKe He ABIAemcs
0053amenbHbIM.

3auacTyio IpaBoOBbIE TEPMHUHBI TI0-Pa3HOMY MOHMMAIOTCS B PA3IMUHBIX CTpaHax'. B To xke Bpems,
UMEIOTCSl CYIIECTBEHHbIE OCOOCHHOCTH B ONPEIECICHUU MOHATUS HEIBUKMMOIO MMYILIECTBA B CTpaHax
POMaHO-T€pPMaHCKOM U aHIJIO-CAaKCOHCKOM MTPaBOBBIX CEMEM.

Tak, BO (paHIly3cKOM IpaBe BBIACISAETCS HEIBMKMMOE HMYIIECTBO 10 npupode (3eMelbHBbIC
Y4aCTKH, CTPOCHHUS, YpOXKail Ha KOPHIO U TP.), 10 HazHaueHuto (IMYIIECTBO, KOTOPOE UCIOJIB3YETCs IS
00pabOTKM 3eMENIBHOTO y4acTKa, a TakKe MPOYHO CBSI3aHHOE C HUM, OTJIEJIEHHE KOTOPOT'O HEBO3MOXKHO
0e3 MoBpexeHUS (CYHIECTBEHHOTO YXY/IICHHS) BEIIU — CEIbCKOXO035HCTBEHHBI NHBEHTAPD, MYEIIUHBIC
VIBH), @ TAKXKE 1O OMHOCUMOCIU K MOMY UlU UHOMY npeomemy (TpaBa: y3yPpyKT, CEPBUTYTHI, UCKH O
BO3BpAIlleHUU HEABMKUMOT'O UMYIIIECTBA), CT. 517-526 OI K2

Kak cnpaBeanmuBo ormeuaet npodeccop b. M. I'onrano, ykazanHoe nonstie 0ojee oOMIMPHOE 10
CPaBHEHHIO C POCCHICKMM MOHATHEM HEJIBIKHMMOCTH .,

JIro60TIBITHO OTMETHUTH, YTO B cHIIy CT. 524, 525 ®I'K HeaBMXUMOCTSMHU B CHITYy UX Ha3HAYCHUS
SBIISIOTCS BCE ABMKMMBbIE BEIIIU, IPUCOEAUMHEHHBIE COOCTBEHHUKOM HABCEr/la K 3eMEeITbHOMY Y4acTKy WU
K 3/1aHut0 (moMeneHuto). ['paxnanckuii kogexe Micnanuu coaepKUT aHaIOrMYHOE MPaBUIIO.

Heckonpko mHaye noHsaTHE HeABWXXKMMOCTU Tpakryerca B OPI. B ropunuueckon imreparype
OTMEYaeTcsl, 4YTo B ['epMaHuy OOBIUHBIM SBIISETCS MCIOIb30BAaHUE HE CTOJIBKO TEPMHUHOB «HEIBUKUMOE
umyiectBo» - «unbewegliche Sachen» («wemsmxumbie Bemm»), «Ilmmobilien», «Liegenschafty -
HEBMKAMOE MMYIIECTBO, HEJBMKUMOCTB», CKOJILKO TepMuHa «Grundstiick» («3eMenbHBIH y4acToK»,
TaKXKe «HEJBUXKUMOCTBY).

OTO CBA3aHO C TE€M, 4YTO, MO OOUIeMy MpaBUIy, €IUHCTBEHHBIM OOBEKTOM HEIBHKUMOCTHU B
['epmanuyM mpu3HAETCS 3€MEJIbHBIM YYaCTOK KaK «IIPOCTPAHCTBEHHO-OIPAaHWYEHHAs YacTb 3€MHOU
MOBEPXHOCTH, KOTOPast 3aperucTpUpoBaHa B 3eMeIbHOM KaJJacTpe U B MHBeHTapHOU onucu [lozeMenbHON
KHUTH 0]l COOCTBEHHBIM HOMEPOM»®. DTO MOCTOSHHO UTHPYEMOE HOHSATHE 3eMEJILHOTO Y4aCTKa, JaHHOE
eme MMmepckuM BEPXOBHEIM CYOM".

B ormmume ot poccuiickoro mnpasa, B npase OPI' 3eMenbHBI ydacTOK M CTPOEHHs, Ha HEM
PacIoJIO)KEHHbIE, pAacCMaTPUBAIOTCS KaK €IUHBIM OOBEKT mpaBa. B 3Toil cBs3u repmaHckoe NpaBo

! MexnynaponHoe gacTHOE mpaso : yaebnuk / 5. M. T'onrano, A. B. Maiidar, 1. B. Myp3un [u ap.] ; oTB. pex. npod.,
3ach. ropuct P® b. M. INonrano. — Mocksa : Cratyt, 2020. - 396 ¢. - ISBN 978-5-8354-1653-0. Tekcr : anekrponssrii. - URL:
https://znanium.com/catalog/product/1219425. — Pexxum ngoctyna: mo noamucke. C. 35. (aBrop riasbl 2 «OOMIME MOJOKEHHUS
MEXIyHapOIHOTO YacTHOTO mpaBa» - b. M. ['onraino).

2 Cm.: I'pumaes C.I1. IIpaBosoii pesxum Heapmxumoro umyiectsa / CIIC KoncynsranTllmoc. 2007.; Muxaiinosa T. H.
[lonATHE «HEIBMKMMOCTE» B POCCHICKOM M 3apyOekHoM mpaBe // M3Bectust MpKkyTcKoil rocy1apcTBEHHON SKOHOMUYECKOM
akagemuu. 2011. Ne 1(75). C. 187.

3 MexryHapoiHoe 4acTHOE npago : y4ebuuk / b. M. Tonrano, A. B. Maiigar, JI. B. Myp3aun [u ap.] ; oTs. pea. npod.,
3aci. opuct PO b. M. T'onrano. Ykas. cou. C. 35-36 (aBTop ri1aBbl 2 «O01IHe TTOJIOKEHNS MEX/JyHaPOAHOI'0 YaCTHOTO 1IPaBay
- b. M. I'onrano.

4 Cm.: Bonouait, O. A. Ykas. cou. C. 15.

> RGZ 84, 270.
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COJICPKUT IMOHATHE «COCTaBHAs YaCTh 3€MEJIBHOIO YYacTKa». B Teopum BBIIEISAIOT CYHIECTBEHHBIE,
HECYILIECTBEHHbIE U MHUMbIE€ COCTaBHBIE YaCTH 3€MEJILHOTO YYacTKa:

- CYIIECTBEHHBIE COCTaBHbIE 4YaCTH 3eMeJbHOro ydactka («wesentliche Bestandteile des
Grundstiicks»), § 93 I'TY, - Takue cocTaBHbIE YacTH, KOTOPBIC HEJb3s OTACIHUTH APYT OT Jpyra C TeM,
YTOOBI Ta WK APYyTrasi 4acTh HE ObUIM Obl YHUUYTOXKEHBI WM U3MEHEHBI 10 CBOEMY CYIIECTBY.

Cornacno a63. 1 § 94 I'TVY K cymecTBEHHBIM COCTaBHBIM YacCTsIM 3€MEIBHOTO Y4acTKa OTHOCSTCS
MPOYHO CBSI3aHHBIE C 3eMJIei Bellu (CTPOCHUS W HEOTHENIMMBIE IJIOJbI WM MPOAYKIUS (pacTeHHs Ha
KOPHIO, CEMEHA I10CJI€ BHECEHUS UX B 10YBY). Tak, B oiHOM u3 periennii Genepanpusplii cyg OPI” ormeru,
YTO «...CTPOCHHS U HaCaXJICHUS, SBJISSACH CYIIECTBEHHBIMU COCTaBHBIMH YaCTSMHU 3€MEJILHOTO ydacTka (§
94 a63. 1 ITY), yxke He NIpEeACTaBIAIOT coboii Bemel mBMKMMBIX». B crathe Kcenmu CepreeBHbI
KanuauueHko? IPHBOAATCSA NPUMEPHI TAKHX CYIIECTBEHHBIX dacTeil (Ha OCHOBE MaTepHalioB CyneOHOI
TNIPAKTHUKHM, NIPOAHAIM3UPOBAHHEIX B PaboTe I'epMaHCKOro0 Y4eHOroS): cpybd ¢ MpOYHBIM (DYHAAMEHTOM,
rapax Ha pyHaameHnre, rpaBuil Ha y4acTKe U T.1I.

A03. 2 § 94 ITVY K CylIECTBEHHBIM COCTaBHBIM YacTSIM HEIBM)KMMOCTH OTHOCUT TaKKe BEIIH,
BKJIFOYEHHBIE TP CTPOMUTENIBCTBE 3[aHUsS, HE3aBUCHUMO OT IPOYHOCTH CBSI3M C HUM. OKHA, JBEpH,
KpoBeJbHasg yepenuna v T. A. [lo cyTH, TakuM e MyTeM MpPU3HAHUS BelIeH, BKIIOUEHHBIX IpU
CTPOUTEINLCTBE 3[aHUsl, COCTABHBIMM YaCTAMM MOCIEIHEr0 MIET U MpaKTUKa MPUMEHEHUS! POCCUMCKOTO
3aKOHOAATeNbCTBA. Tak, KaccaunoHHas Kojuierus BepxosHoro cyna Pocculickoi denepanuu B OJHOM U3
CBOMX pEUICHUM NpHU3HANIA, YTO HSHEPreTUYECKHE CETH, MEXAHWYECKOE, 3JEKTPUUYECKOE, CAHUTApHO-
TEXHUYECKOE U MHOE 000PYyI0BaHUE, HAXOIAIIEECs: BHYTPH JKUAJIOTO TTOMEILICHHUSI, SIBJISIETCSI €I0 COCTaBHOM
yacteio®. Taxke [Ipesuaunymom Briciiero Apoutpaxuoro Cyaa Poccuiickoii @enepanuu B OZHOM U3 €T0
MOCTAaHOBJICHHH, ObIO YKa3aHO CIIENYIONIEE: «YCTaHOBJIEHHBIE B JIOME JBEPHBIC OJIOKH MepecTaiu ObITh
OTJICIbHBIMU CaMOCTOSITEIbHBIMU O0BEKTaMU COOCTBEHHOCTH, a CTaJld YacThIO MPUHAANEKAIIEH UCTILY
HEJIBH)KUMOCTH... YCTAHOBJICHHBIC B JIOME JIBEpPHbIC OJIOKH KaK OTACIbHBIM MPEeaMET HEe CYIIECTBYIOT, a
ABJIAIOTCS YACTHIO TIPUHAIEKAIEH HCTIY HEJBHKHUMOCTI °.

Cyl11eCTBEeHHBIMU COCTAaBHBIMU YaCTSIMU HEJIBHIKMMOCTH SIBJISIFOTCS TAK)KE TTPaBa, €CJIU OHU HE MOTYT
OBITh OTHEJCHBI OT COOCTBEHHOCTM HA HEABIKUMOE HMYIIECTBO, HAIlp.. CEPBUTYTHI, BEIIHbIC
0OpEeMEeHEHNSI, BEITHOE TIPABO MPEHMYIIECTBEHHON MOKYIKH HEIBIKIMOCTH®,

[To 3akonomarenncTBy ObIBIIero I'JIP Bemu, paccmarpuBaembie mo ['TY kak cocTaBHbIE 4acTu
HEJIB)KUMOCTH, B OCOOCHHOCTH 3/IaHUSI, MOTJIM MPUHAJJICKATh TPETbUM JIMIIAM HE3aBHUCHMO OT TOTO, B
Yybell COOCTBEHHOCTH HAXOJAWTCS 3eMeNbHbIH ydacTok. B cuny a63.1 § 5 cr. 231 EGBGB (3akona o
BBeneHun B aeiictBue [TY) 3gaHusi, CTpOEHUS, HACAKIEHUS U T. JI. HE OTHOCSITCS K CYIIECTBEHHBIM
COCTaBHBIM YAaCTSIM HEABUKUMOCTH, €CIM B MOMEHT BCTYIUIEHUS B CHJIY JCHCTBYIOLIEro IpaBa
COOCTBEHHUK HEJIBJKUMOCTH W COOCTBEHHHK COOPYKEHHM, Ha HEW pacloOJIOKEHHBIX, CYIIECTBOBAIU
HE3aBHCHUMO JIpYT OT Apyra. K mpaBy cOOCTBEHHOCTH Ha COOTBETCTBYIOIIUE OOBEKTHI MO OOIIIEMY MPaBUITY
a03.1 § 4 ct. 233 EGBGB npumensirorcst oomue npeanucanus I TY o mensmwkumoctu. [logo6Has cutyarus
CJIO’KMJIACh U B IIOCTCOBETCKOU Poccuu;

- mpocThie (HeCyIIecTBeHHbBIC) cocTaBHbIe yacTh Benu («einfache (unwesentliche) Bestandteile») —
3TO BCE COCTaBHbIE YAaCTHU BEIM, KOTOpPbIE HE OTHOCATCA B cooTBEeTCTBHM € §§ 93 m 94 ITVY k eé
CYIIIECTBEHHBIM COCTaBHBIM HacTAM. HecylecTBeHHBIMU YacTsMU 3€MEJIbHOTO ydacTKa MPU3HAIOTCS €Tro
OT/JIeJIbHBIE TUIOLIAH,

- MHHMbIe cocTaBHbIe yacT («Scheinbestandteile») — 310 Bemm, KOTOpbIE CBA3aHBI C TJIIABHOMN
BEIIbIO, SIBJISIOLIEHCA HEABMKMMOCTBIO TOJIBKO BPEMEHHO, He siBIsitomuecs o § 95 I'T'Y e€ coctaBHbIMU

! BGH, BeschluB vom 19. Mirz 2004 IX a ZB 328/03 // www.bundesgerichtshof.de [2008. 14 ¢espans]. Iur. mo:
Bomouaii, FO. A. Yxkas. cou. C. 24.

2 Kaymmnuuenko K. C. 3/1aHus 1 COOPYKEHUS KaK COCTABHBIE YACTH 3€MEJBHOTO yuacTka. CpaBHUTENLHBIH aHAIM3 TI0
poccuiickomy U repMaHckomy npaBy // 3akoH. 2014. Ne 12. C. 121-131 (CIIC «KoncynsranTllmocy).

3 Berger C. Allgemeines Grundstiicksrecht // Immobilienrecht. Handbuch. Berlin, 2005. S. 85

4 Onpenenenune Bepxosroro cyna Poccuiickoii ®enepanuu ot 13 despans 2007 roga Ne KAC06-563 // CTIC «apanT».

% Tlocranonenue [pesuanyma BAC P® ot 26 okrsa6ps 1999 1. N 3655/99 // CTIC «TapanT».

® Cm.: Alpmann, J. A.Sachenrecht. B. II. Grundstiicksrecht. - Miinster: Alpmann und Schmidt, Jur. Lehrgéinge, 2003. S. 3.
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YacTsAMU, HAPUMEDP, CTPOUTENBHBIE JIECA, BPEMSHKH, B3SThIE B HAEM U HAXOSALIUECS B 3€MJIE [IUCTEPHBI
s raza unm s Herul, BpeMeHHble KUIMINA, /UTHHT HA apeHI0BAHHOM 3eMEIbHOM yJacTKe?,

[To 3akoHomarenscTBY ['epMaHMM K HEIBUKUMOCTH (3€MEIbHBIM y4YacTKaM) MpUPaBHUBAIOTCS
HEKOTOpBIEC IMPaBa, B YaCTHOCTH: HACJEICTBEHHOE INPABO 3aCTPOIKH, COOCTBEHHOCTh HAa TOPHOPYIHOE
npennpusTue (§ 9 OenepaibHOrO 3aKOHA O TOPHBIX pabOTax), CYIIECTBYIONIME IIpaBa COOCTBEHHOCTH Ha
3nanus B 3eMisix ObiBiiero I'J[P, mpaBa Ha pa3paboTKy TOPHOPYIHOTO MECTOPOKICHHUS, IPABO HA PHIOHBIN
TIPOMBICET, IPaBO COOGCTBEHHOCTH HA KBAPTHPY .

B Poccuiickoit @enepannu uaest «eIuHOro oo0bextay, neictpyromas B OPI', ouens nomynspua. B To
e BpeMsi, Ha TEKYIUIl MOMEHT B 3aKOHOJIaTEJIbCTBE 3aKPEIICH MPUHIIUI €IMHCTBA CYIbOBI 3€MEIbHOTO
y4acTKa U PacIoIOKCHHOTO Ha HEM CTPOEHUS (HHOTO OOBEKTa HEIBHIKUMOCTH).

B cuny ykazanHoro npuHuuna, corsiacHo cT. 552 'K P® nokymnareinnto oJHOBPEMEHHO C Iepeiadeii
npaBa COOCTBEHHOCTH Ha CTPOCHHE, HAXOAIIEecss HAa KaKOM-ITHOO 3eMENIbHOM ydYacTKe, Mepenaercs U
IIPaBO HA COOTBETCTBYIOLIUI 3eMEIbHBIN YUaCTOK, 3aHSTHIN TaKOW HEABMKUMOCTHIO U HEOOXOAMMBIH JIJ1s1
ee ucnoab3zoBanus. M HaoOopot, no 1. 4 ct. 35 3K P®: oTuyxneHue 31aHus, CTPOEHUS, COOPYKEHMUSI,
HaxXOJAIIMXCS Ha 3eMEJIbHOM Y4aCTKE U IPUHAJIEKAIINX OJTHOMY JIUILY, IPOBOJIUTCS BMECTE C 3€MEJIbHBIM
Y4acTKOM, 32 HEKOTOPHIMHU UCKIFOYEHHUSIMHU (KaK-TO: HEBO3MOYKHOCTb BBIJIENIA YACTH 3€MENBHOI0 Yy4acTKa
MOJ1 OTYYXKJAEMOM YacThIO 31aHUS, CTPOCHHS, COOPYKEHHS; U3BATHE U3 000POTa 3eMEIHLHOTO Y4acTKa).

Camu ke OOBEKTHl HEIBM)KMMOCTH: 3€MEJIbHBIE YYaCTKH, MCKYCCTBEHHBIE 3€MENIbHBIC YYaCTKH,
Y4acTKU HeNp, 3[aHUs, CTPOCHHS, COOPYKEHUS, OOBEKThl HE3aBEPIICHHOTO CTPOHUTENHCTBA SBIISIOTCS
CaMOCTOSITENIbHBIMU O0bEKTaMH HEJIBWKUMOCTU. Ilpu 3TOM ecnau mepBble TpU Ha3BaHHBIX OOBEKTa
HEJBUKUMBI T10 MPUPOJE, TO OCTAIbHBIE — TAKKE CUUTAIOTCA HEABUKUMOCTBIO IO MPUPOJAE, HO s
KBaJTM(HKAIIMY X TAKOBBIMH HEOOXOIMa IIPOBEPKA HA UX COOTBETCTBHE PSAY KPUTCPUEB: IPOUHAS CBS3b
C 3eMJieil, HEeBO3MOXKHOCTh MepeMelIeHUs OOBEeKTOB 0e3 MPUUYMHEHHUS HECOpa3MEepHOro yiiepda Hx
HasHaueHHIo' (9TM KpuTepuu ycTaHoBmeHsl cr. 130 T'K P®), nHanuume CcaMOCTOSATENBHOTO
(QYHKIMOHANBHOTO Ha3HAYeHHs®, o00JaJaHue OOLEKTOM IOJE3HBIMU CBOHCTBAMU HE3aBHCHMO OT
3eMeIbHOTO yJacTKa® (KpUTeprH, BEIpaOOTaHHbIE Cy1e0HOM IPAKTHKOM).

Crnenyer OTMETUTh, YTO POCCHMCKOE I'Pa)IaHCKOE 3aKOHOAATEIbCTBO IOCTEIIEHHO MEHSETCS, U,
Harpumep, Oenepanpueiii 3akon ot 02.07.2013 N 142-D3 BBen MOHITHE «COCTABHBIX YacTEi» BEIIH —
MPUMEHUTEIBHO K MOHATHIO «HegenuMas Betby (cT. 133 'K P®). Kak Henennmast Belb paccMaTpUBaeTcs,
HanpuMep, €IMHBII HEABMKHUMBIM KOMIUIEKC, KOTOpbI ydyacTBYyeT B OOOpOTE€ KaK €IHUHBIM OOBEKT:
«COBOKYITHOCTh OOBEIMHEHHBIX €IMHBIM Ha3HAYCHUEM 3JJaHUH, COOPYKEHUH U MHBIX Bellled, Hepa3phIBHO
CBS3aHHBIX (M3UYECKU WM TEXHOJIOTMYECKH, B TOM 4YHCIIE JUHEHHBIX OOBEKTOB (3KEJIE€3HBbIE TOPOTH,
JWHUU 3JIEKTpoIepesaun, TpyOOmpoBOAbI W Jpyrue), JUOO pacloyIOKEHHBIX Ha OJHOM 3eMEIbHOM
y4acTKe, €CJIM B €IMHOM IrOCyIapCTBEHHOM PEECTpe MpaB Ha HEABUKMUMOE UMYIIECTBO 3aPETUCTPUPOBAHO
paBoO COOCTBEHHOCTH Ha COBOKYIHOCTb yYKa3aHHBIX OOBEKTOB B LIE€JIOM KaK OJHY HEJABMKUMYIO BEIllb.»
(ct. 133.1 TK PD).

OueBUIHO, YTO €AMHBIM HEJBM)KMMBIH KOMIUIEKC B HEKOTOPBIX clydasx (PakTHYeCKH O3HayaeT
peann3ainio TepMaHCKON UEH «EAMHOTO 00BheKTa». B To jxe BpeMs, He0OXOAMMO OTMETHUTH, UTO T HACs
UMEET CBOM HEJIOCTATKH, YTO JIOBOJBHO BBIMYKIO TIPOSIBISETCS B TEPMAaHCKUX T.H. «IpaBax,
IPUPABHEHHBIX K 3€MEJIbHBIM y4acTKam» (Tak, eciid B Poccuu noMenieHus (Kuible, HEKUIIbIE) SIBISIFOTCS
CaMOCTOSITENIbHBIMU 00BEKTaMH IpaBa (TpaB/ia, UX MpaBOBasi CYIIHOCTb BBI3BIBAET CIIOPHI), TO B I 'epManuu
3TO HE OOBEKTHI, a CYIIECTBEHHAas 4YacTh IpaB, NPUPABHEHHBIX K HEABMKHMOCTH, UTO IpPEICTaBISET
JIOBOJIBHO HCKYCCTBEHHYIO MOJEIIb.

1 Cm. Alpmann, J. A.. Op. cit. S. 6.

2 Kanunuuenxo K. C. Yka3. cou.

3 Cm.: Bomouaii, 0. A. Vkas. cou. C. 30-33.

4 Cwm., namnp.: Tlocranosnenue ®AC JlanbHeBocTouHOTO OKpyra oT 05.12.2006 Ne ®03-A51/06-1/4367; mocraHoBNEHUE
®AC Mockosckoro okpyra ot 2 uroHs 2009 r. N KI'-A41/4606-09 no nemy N A41-18618/08 // CIIC «Koncynbrantllnrocy.

% Tlocranoenenue [lpesunuyma BAC P® or 17 smsaps 2012 r. Ne 4777/08 // CIHC «KoncymbrantlLmocy,
[ocranosnenne [pesunnyma BAC P® ot 28.05.2013 N 17085/12 no nemry N A32-29673/2011 (CIIC «Koncynbrantllimoc.

® TTocranosnenue ®AC Cepepo-3anannoro okpyra ot 01.07.2011 mo neny N A26-6171/2010.
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B 370i1 cBsI3H, clieyeT OTMETUTD, YTO, HAIIPUMED, B SITOHCKOM IIpaBe, I'paXkIaHCKOE ITPaBo KOTOPOTro,
OUYEBUHO, UCIBITAJIO TOBOJBHO CHUJIBHOE €PMAHCKOE BIMSIHHUE, BCE YK€ 3EMENIbHBIE YUYAaCTKU U CTPOCHUS
MIPEACTABISIIOT CO00M caMocTosTenbHbIe 00beKThl mpaBa (. 1 ct. 86 'K fAmonun, cr. 2, 12 3akoHa o
rOPHOI00BIBAIOIIEH TPOMBIIIIEHHOCTH)!,

B anrnmiickom mpaBe TEpMHH HEABM)KMMOCTH OOBIYHO HE HCMOib3yercsa. Kak oTMedaroT MHOTrue
UCCIIEIOBATENH, ATOT TEPMHUH INPUMEHSETCS OOBIYHO B CYI€OHBIX PEUICHUSAX IO CIIOpaM, OCIOKHEHHBIM
MHOCTPAHHBIM SJIEMEHTOM?,

B anrnmiickom mpage, B TO e BpeMsl, CYIIIECTBYET JeJIeHHe UMYIIecTBa Ha peanbHoe (real property)
U iepcoHaibHOE (personal property) (3To nefeHrue BaKHO I onpeneieHus (popM UCKOBOM 3aIlUTHI).

TepmuH «HEIBUKUMOCTEY» 0oJiee OJIM30K C TEPMUHOM «pPEaIbHOE UMYIIECTBOY». Tak, K MociaeIHeMy
OTHOCSITCSL 3€MJISI U TIPOYHO CBSI3aHHBIE C HEW OOBEKTHI (3aHus, Ypoxkail Ha KOpHIO, CKOT), IIpaBa Ha
KOTOPBIE 3AIIHIIAIOTCSA C TIOMOIIBIO PEANTbHBIX (BEIIHbIX) HCKOBS,

Cornacuo Akty 2002 r. «O peructparuu 3emiun» (cT. 132 1) MOHATHE 3¢MIM BKJIIOYACT B CeOs
3/1aHUs, COOPYKEHUS; 3€MJII0, TIOKPHITYIO BOJOW; PYyIHUKH, MOJIE€3HbIE UCKONIAEMbIE, U3BJICUEHHbBIE U HE
M3BIICUEHHBIE HA TIOBEPXHOCTh 3EMIIH .

B cooTBeTcTBUU C 3THM B aHIJIMICKOM IpaBe pa3inyaroT MOHATUS «J4acTh 3eMin» (fixture) - To, 4TO
OTHOCHUTCS K «pEaIbHOMY UMYIIECTBY» U OTIIEIbHO, KaK MPABHUIIO, HE OTUYXKIACTCS, U «CAMOCTOSITETbHOE
JIBIDKAMOE HUMyIIecTBO», yiyumenue (fittings) 3emenbHOro ydactka (00JamaeT caMOCTOSTEIbHOMN
00BEKTOCIIOCOOHOCTHIO).

Jns xBanuduKanmuyu TAaKOro poja Beled HEOOXOOUMO YCTaHOBUTH 1) CTENeHb CBS3aHHOCTH
peaMeTa ¢ 3eMelIbHBIM Y4acTKOM U 2) IeNb PUCOSAMHEHHS (U1l 01aroyCcTpoiCcTBa CaMOro y4acTKa UilH
JKe IS SKCIUTyaTallii caMOTo MPHUCOETHHAEMOr0 IpeaMeTa)’.

I'oBops o fixture, Yunbsam bepnam npuBoaut B npumep perienne BepxoBHoro cyna mrara Operox
no aeny Dean Vincent, Inc. v. Redisco, Inc., 373 P. 2d 995 (Or. 1962), B k0TOpoM cy1 KBaTH(DUIIPOBAI
KOBPOBOE TMOKPBITUE KaK TOCTOSHHYIO TMPUHAUICKHOCTh HEIBMKHUMOCTH, €CIH IMPOU30ILIO0
«IIPUCOEIMHEHNE, afanTanus ¥ (YHKIMOHATHHOE HAMEPEHHE» CHENaTh 3TO MOKPHITHE MOCTOSHHOM
YaCTHIO HEJBMXUMOH CTPYKTYPBI»®.

AHAJIOrH4HBIM 00pa30M MOHMMAETCS HEABMKUMOCTD U B ripase CILIA,

B 10 xe Bpems, YunbsiMm bepHam oTMedaeT n3BecTHYIO crieliuuKy MOHUMAaHUs TPaHUI] 3eMEIbHOTO
y4acTKa B CTpaHax aHIJIO-CAKCOHCKOW MPaBOBOI CEMbHU, COIVIACHO KOTOPOH MpaBa COOCTBEHHHKA 3E€MIIH
pacIpOCTPaHSIOTCS Ha MPOCTPAHCTBO «OT MPEUCIIOHEHN 10 HeOec», OTMedas HAMETHBILYIOCS JUHAMUKY
[0 CY)KEHHUIO T'PaHUIl 3TOTO MpaBa B CBS3U C TEXHUYECKUM IPOTPECCOM, IMOSBICHUEM JIE€TATEIbHBIX
anmapartos®. JlaHHEIH BOIpOC B HacTosIIee BpeMs TIpHOOPEN akTyalbHOCTh U B Poccuiickoit deneparuu
BBU/1y paclpOCTpaHEHUs! OECIUIIOTHBIX JIETaTeIbHbBIX aIllapaToB.

Ouner Uropesuu KpaccoB mpuBOAUT KOHKPETHBIE TEXHUYECKUE TapaMeTphl (110 aHTIIUICKOMY NIpaBy):
HIDKHEE BO3JYIIHOE TpocTpaHcTBO (peaensl — 150-200 M Hax ypoBHEM KPBIIIH JOMa) — MUHUMAaJIbHOE
paccTosHue [Is TIpoleTa Bo3AyuHbIX cynoB (IIpaBuna Bo3ayumHOro perymuposanus 1996 r.)°.

! Baranyma, C., Apunnsymu, T. - Baranyma, Cakas. I'paxnanckoe mpaso SAnonmn : B 2 kH. / Cakad Baramyma, Topy
Apunnsymu ; miep. ¢ s B. B. batypenko ; mon pen. u co Bery. cT. P. O. Xandunoii. - Mocksa : [Iporpecc, 1983. Ka. 1. -
1983. . C. 96-97.

2 Cm.: Muxaiinosa, T. H. ITousTue "HeABMXUMOCTL" B poccuiickoM u 3apy6esxnom npase / T. H. Muxaiinosa // Ussectus
HpxyTckoii rocynapcTBeHHOM skoHOMIYeckoi akamgemun. — 2011. — Ne 1. — C. 188. — EDN NCVOCH.

8 Cm.: Muxaiinosa, T. H. Yka3. cou. C. 188.

4 Kpaccos O. 1. 3emenbpHOe U MMYLIECTBEHHOE HPaBO B cTpaHax o0mero mpasa : MoHorpadus / O. Y. Kpaccos. M. :
Hopwma : UTHOPA-M, 2015. C. 45.

5 Kpamkosa T. B., ITasJios I1. H. [IpaBa Ha HeJBUAKHUMOCTb M MX peructpanus B Beaukoopuranuu // TIpaBo 1 MHBECTHIUM.
2012. Ne 1-2 (49). C. 106.

® Bepram, Yunbsam. [Ipasosas cucrema CIIA. Beim.3 : nep. ¢ auri. / V. bepnam; Hayu. pen. B.A.Bnacuxun. - Mocksa :
Hosas roctunus, 2006. - C.749-750.

" DBepmam, Yumbam. VYkas. codu. C.746; Taraii E. JI. IIpaBo cobcTBeHHOoCTM Ha HenBmkumocth B CIIIA:
CI10’)XHOCTPYKTYpHBIE Mozienu: MoHorpadust. — Mocksa : [Ipocnekr, 2014. C. 15.

8 Bepnam, Vunbam. Vkas. cou. C.749-750.

% Kpaccogr O. U. Vka3. cou. C.51.
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5. CurtyaumoHHasi 3agaya:

Benopycckoe 00mecTtBo «Cioapi4» HA OCHOBAHHMHU J0T0OBOPAa KYILUIM-NIPOAAXKHM NPHOOpeEo y
poccuiickoro rpa:xkianuna lllycrpukoBa AByX3Ta:kHOe KMPINIUYHOE 3[1aHMe MO CKjIax B I. MuHCKe.
OnHako Mo MCTeYEeHHH S5 JieT ¢ MOMEHTA roCyJapCTBEHHOH PerucTpauuy npaBa cOOCTBEHHOCTH
NMOKYNAaTeJsi HAa yYKa3aHHOe 3/1aHue poccHuiickoe o0mecTBo «®perar» mnpeabsBHIO K 00LIECTBY
«Ciaoably» HMCK O BHHAMKAIMU 3TOro 00beKTa HeIABW:KUMOCTH. TpeOoBaHue wucrua ObLIO
MOTHBHPOBAHO TeM, YTO O MPOJAaXke NMPHUHAAJIeKAIero odmecTBy «®peram»> 31aHHUs MOCJIeIHee
HUYero He 3HAJO0 BILIOTH 10 2012 r., a Bce HOKYMEHTbI, MOATBEPAANIINE NMPUHALIEKHOCTH
crnopHoro 31anus llycrpukoBy, ObLJIM NOJI0KHBIMH.

Ilpaso kakozo zocyoapcmea noonexcum npuMeHeHuI0 K CHOpHoIM omHuouienuam? Pewuume cnop
no cyuiecmey.

Kniou omeema/pewenue, pexomenoayuu no 8bINOIHEHUIO 3a0AHUA.

Ilpu pewenuu 3a0auu cmyoeHmy HeobX00UMO, npedHcoe BCe20, NPABUTILHO ONpeoeiums
Gaxkmuyeckue obcmosmenvemea Oend, uUMeuue Npasooe 3HaueHue, OCYWeCmsums Kearupurkayuro
NOHAMULU, ONpedeIums NpUMEeHUMble HOPMbl MAMEPUATbHO-NPABOB020 U  KOJLIUZUOHHO-NPABOBO2O
peaynuposanus, cooepacawuecs 8 0a308blX HOPMAMUBHLIX NPABOBLIX AKMAX OMeYeCmeeHHo20 U
3apy6escHO20 3aKOHOOAMENbCMEd, d MAKHCEe OCHOBHLIX MeHCOYHAPOOHBIX CONAULEHUAX U 002080PaX, 6
Komopuix npunumaem yuacmue Poccutickaa ®Dedepayus, a makce NpasuibHO NPUMEHUMb HOPMbL
U3OPAHHO20 HA OCHOBAHUU KOLIUBUOHHBIX NPABUL POCCULICKO20 U (UNIU) UHOCIMPAHHO2O UMMOOUTUAPHO2O0
npasa (8 ciyuae, eciu npu pewlenuy 3a0a4u cmyoeHm noumem, 4mo oHo He npeonoiazaem npumeHeHue
KOJLIUBUOHHBIX HOPM, Cle0yem OZPAHUYUMbCA AHATUZ0M MAMepUualbHO-npasosvix Hopm). Ilpu pewenuu
3a0auu  HeoOXO00UMO  YUUMbIBAMb  COOMBEMCMEYIOWYI0  NPABONPUMEHUMENbHYIO  NPAKMUKY,
OOKMPUHATIbHbIE HAPAOOMKU, NPABUILHO UCNONB308AMb UMMOOUIUAPHO-NPABOBYIO MEPMUHOLOSUIO, NO
B03MOJCHOCIU, ~C Y4emoM HNOCMABLEHHbIX —B0NPOCO8,  OCYWECMEIamb  CPABHEeHUe Npagosoll
peanamenmayuu 8 COOMBEMCMBYIOWUX 20CYOapCmeax, 0daéamv OYEHKY HPABOMEPHOCMU NOBe)eHUs
cyovexmos. Hcnonvzosanue HOPMAMUBHO-NPABOBLIX AKMOS, CYOeOHOU NPAKMUKU U JUmepamypvl HA
UHOCMPAHHOM S3bIKE HE AGNACMCsL 0053aMETbHbIM.

Onpenenenue NpaBoBoii NPUPOAbI OTHOLIEHHS, IPOBEPKA HATUYUS HHOCTPAHHOIO 3JIeMEHTA:
B 33/1a4e UJAET pedyb O MPUOOPETEeHUH Ha OCHOBAHUM JOTOBOpPA KYIUIM-NIPOJAKH 31aHHMSl B I. MuUHCKe
(Pecnnybnuka benapyes). IlpomaBuom BbeicTynun rpaxiaanud P® IlycrpukoB, nokynartenem —
6enopycckoe 00111ecTBO (OpraHu3alMOHHO-TIPaBoOBast (popMa He UMEeT 3HaYeHHUs JJIs PEIIeHUs 3a1a4H).

Kak BHUIHO, UMEIOT MECTO OTHONICHHS, OCJIOXKHEHHBIE MHOCTPAaHHBIM 3jemMeHToM, cT. 1186 T'K
(MHOCTpaHHBIE 3JIEMEHTBI: CYOBEKTHI SBJISAIOTCS MHOCTPAHHBIMH IO OTHOIIEHUIO IPYT K JAPYTy; OOBEKT —
3/1aH€ HAaXOJUTCSI B MHOCTPAHHOM TOCYJapCTBE; IOPUANYECKUI (DaKT — 3aKIIIOYEHHE JO0roBOpa KyILIU-
npoaaxu 3a pyoexxom). CrenoBaTesibHO, HEOOXOJUMO ONpPEAETUTh IPUMEHUMMOE MPaBO K JOrOBOpY, a
TaK)K€ K COOTBETCTBYIOIIUM BEUTHBIM OTHOIIEHUSIM.

Jlns peieHus BOmpoca O MOJCYAHOCTH, U JAajiee, Bcel 3aaud HYXKHO KBaJU(PHUIMPOBAThH 3JaHUE:
ABJISIETCS JIU OHO HEABM>KUMBIM MJTU JIBM>KHMBIM UMYIIIECTBOM?

Kpamnpukanus nousitus: O ToM, 4TO KBaTU(HUKANIO 00BEKTa Cyly HEOOXOIUMO OCYIIECTBUTh
eIIe JI0 OTPE/IEICHHUS CBOEH KOMITETEHIIUH, 0OpaIaeTcsi BHUMaHHUE B paboTax 1Mo MUTITL,

B cuny ct. 1205 'K P®, 1. 1 c1. 1205.1 I'K P® nansslii Bonpoc pemaeTcs 1o npasy, HOAIEKALEMY
NPUMEHEHHUIO K BEIIHBIM IpaBaM, T.€. 0 3aKOHY MeCTa HaxOXKIACHMsI MMYILECTBa, T.€. 3/1€Ch: 10 MpaBy
benapycu. benopycckuii cyn, ecnu crop HaxOIUTCS B €ro MOJACYAHOCTH, O YEM pedb MOHAET Janee,

1 Cwm., nanp.: Mex/ryHapoiHOe yacTHOe npago : y4ebnuk / b. M. Tonrano, A. B. Maiigar, JI. B. Myp3un [u ap.] ; oTs.
pexn. npod., 3aci. opuct P® b. M. IN'onrano. Ykas. cou. C. 144 (aBtop ri1. 9 «BemHble npaBa B M/ IyHapOAHOM YaCTHOM IIPAaBE»
- 10 A. Bornouaii).
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TIPUMEHSET CBOM KOJUTH3HOHHBIE HOPMBI, U B ciiy cT. 1094 TK PBY, m. 1 cr. 38 KoHBeHIMHM 0 mpaBoBoii
MOMOIIIY U TPABOBBIX OTHOIICHUSX 110 TPAXkKTAHCKUM, CEMEHHBIM U YTOJIOBHBIM JejaM (MuHCK, 22 sstHBaps
1993 r.), nanee — «MuHCKass KOHBEHIMs» (BCTymwia B cuiy U i Poccuu, u mus benapycu), Taxke
KBaJTH(HUIHUPOBAT ObI COOTBETCTBYIOIIEE MOHATHE 1O cBoeMy npaBy. B cuiy cr. 130 'K Pb xanuranbuble
CTpOeHUS (K KOTOPBIM MOYKHO OTHECTHU 3/ITaHUE CKJIa[a) OTHOCATCA K 00beKTaM HeIBHKHMOCTH.

B 3ajmadye He yka3aHO, B CyJl Kakod CTpaHbl ObLJIO IOJIAHO HMCKOBOE 3asBicHHE. B TO xe Bpems,
corsiacHo 1. 3 cT. 20 MUHCKOM KOHBEHIIMH, aHHBIM UCK MOACY/IEH UCKIIOYUTEIBHO CYLy MO MECTY
HaXOKJICHUS HEIBUKMMOTO UMYILECTBA, T.€. OEIOPYCCKOMY CyIy.

IIpaBo, npumenumoe K goroBopy: CornacHo cT. 41 MHUHCKON KOHBEHIIUHU, TIpaBa U 00SI3aHHOCTH
CTOPOH J0I0BOpA, €CJIM CTOPOHBI HE YCTAHOBWJIM MHOE, OIPENEISIIOTCS 10 3aKOHY MECTa 3aKJIIOUEHUs
caenku. OnHako B cT. 1213 I'K PO conepxutcs crnenuanbHOe IPaBUiIo O TPUMEHEHUS B TaKUX CITydasix
3aKoHa HanOoJjee TECHOM CBS3U (€CIM CTOPOHBI HE JOTOBOPHIUCH 00 MHOM), a UMEHHO MPE3yMIILUU
IPUMEHEHHUS 3aKOHA MEeCTa HaxOXKIeHUsI HeIBIKUMocTU. Pasymeercs, 6enopycckuii cyq OyaeT mpuMeHsITh
CBOM KOJUIM3MOHHBIE HOpPMBI, a B M. 2 cT. 1125 'K PB comepxurcsd 0JHOCTOPOHHSSA KOJUIM3MOHHAs
npuBsi3ka O NPUMEHEHMH B JaHHOM ciydae mpaBa PecnyOnmuku benapych (kak crpansl, Tae
3apEeTrUCTPUPOBAHO MPABO B OTHOLIEHUHU CIIOPHOTO 3/1aHMUS).

Kak M0HO cyauTh, B JaHHOM city4ae crieruaibias HopMma 1. 2 cT. 1125 I'K Pb nomkHa npuMeHsThest
IPUOPUTETHO MO OTHOIIECHUIO K cT. 41 Munckoit kouBeniu: Lex specialis derogat generali. Takyro sxe
TouKy 3penus 3akpenui BC PO B 1. 4 [loctanosnenus [nenyma BepxosHoro Cyna P® ot 9 urons 2019 r.
Ne 24 «O npumMeHeHUn HOPM MEXAYHAPOJHOr0 YacTHOro Ipasa cyfaamu Poccuiickoit denepanuny». Ho BC
P® ucxoaut He M3 COOTHOILIEHUS OOIIMX M CIEIUANbHBIX MPABOBBIX HOPM, a M3 TOrO, 4T0 MUHCKas
KOHBEHIIUS HE COJIEPKUT MPABOBOW PETJIaMEHTAIIMK JIAHHOTO BOIIPOCA.

IIpaBo, npuMeHUMOe K BOSHUKHOBEHHIO MPaBa COOCTBEHHOCTH H €ero 3alure, pe3ome: B cury
m. 1 cr. 38 Munckoii koHBeHnu «IIpaBo COOCTBEHHOCTH Ha HEJIBMKUMOE MUMYIIECTBO OMPEEIAETCS 1O
3aKkoHoAarenbeTBY JloroBapusaromeiics CTOpPOHBI, HA TEPPUTOPUM KOTOPOW HAXOJIUTCS HEJIBUKHUMOE
umytiectBo.». Cornacuo ct. 131 I'K Pb, npaBa Ha HenBM>XMMOE UMYIIECTBO MOJJIEKAT TOCY1aPCTBEHHON
PETHCTpAlLlUK, B TOM YHCIIC TIPH €ro IpruoOpeTeHnu Ha ocHoBaHuH cT. 522 I'K Pb.

[IpaBo cOOCTBEHHOCTH Ha CHOPHOE 3/1aHUE OBUIO 3apETUCTPUPOBAHO 32 MOKYIATENEM, T.€. OH CTall
COOCTBEHHUKOM IO OEIOPyCCKOMY MpaBy.

Ho ugepes 5 net poccuiickoe oOmiectBo «®dperaty 3asBUIO UCK O BUHAWKAINUU 3AaHUsA. B maHHOM
ciydae OOIIECTBO 3allMIIaeT CBOE TMPaBO YAacTHOM COOCTBEHHOCTH, KOTOpPOE TapaHTHpYyeTcs
Koncturynueii Poccuu (cT. 35).

Oo6mectBo «®Pperat» 3asBUIO, YTO OHO HUYETO0 HE 3HAJIO O MPOJAXe 3IaHHs OEIopyCcCCKOMY
oOmiectBy 710 2012 r., a uck ObUI MOAAH MO UCTEYEHHUH S5 JIET CO JHS PEerucTpaliy paBa COOCTBEHHOCTH
3a 0eNOPYCCKUM OOIIECTBOM.

Cormacuo m. 2 cr. 1123 TK Pb k 3ammuTe BeumHbIX NMpaB Ha HMMYIIECTBO, MPABO Ha KOTOPOE
3apeructpupoBano B Pecriy0Omnmke benapych, mpumensiercs 6enopycckoe mpaso. K aHaiornaHoMy BBIBOLY
npuien 0vl U poccuiickuit cyx (ct. 1205, . 7 ct. 1205.1 'K P®).

I'K Pb 3akpemiser cneayroomue npaBuiia BUHIAKALUU:

«Cmampwsn 282. Hcmpebosanue umywecmea u3 uyicoco He3aKOHH020 GlA0eHUs.

Cobcmeennuk enpage ucmpebo8ams c80e UMYWECME0 U3 UyHCO20 HE3AKOHHO20 81A0EHUS.

Cmamousa 283. Hcmpebosanue umyuecmaa om 006poco8ecmno2o npuoopemamenst

1. Ecnu umywjecmeo 603me30H0 npuobpemeno y auyd, Komopoe He UMel0 Npasa e2o Omyyicoams, o
yem npuoopemamenv He 3HAL U He MO2 3HamMb (00OpocosecmHbIll NPUOOpemamenv), mo cOOCMBEHHUK
énpase ucmpeb608amsv Mo UMYWECmeo om npuobpemamens 6 ciyuae, K020a UMYUWECMBO YMEPIHO
COOCMBEHHUKOM UL TUYOM, KOMOPOMY UMYULeCmeo Oblio nepeoano coOCMEEHHUKOM 80 ladenue, 1ubo
HOXUWEHO ) MO020 UNU OPY2020, TUOO0 8bI0bIIO U3 UX 61AOEHUS UHBIM NYMEM HOMUMO UX 6OJIU.

1 TK PB pasmemien B otkpeitom foctyne B UC «Ilaparpad» //https://online.zakon.kz/Document/?doc_id=30415161.
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2. Ecnu umywecmeo npuodopemeno 0e3603Me30HO OmM Juyd, KOmopoe He UMeno npasa e2o
omuydHcoams, cOOCMEEHHUK 6Npase UCMpPebo8ams UMYWeCmE0 60 6CeX CYUASX.

3. Henveu, a makoice yennvlie Oymacu Ha npeovasumens He MoO2ym Oblmb UCMpebosanvl Om
000pocosecmnozo npuobpemamensi. ».

Kak MOXHO cynuTh, Oernopycckoe OOLIECTBO SBISIIOCH AOOPOCOBECTHBIM NpuoOperaTeneM (ero
paBO COOCTBEHHOCTH OBLIO 3apETUCTPUPOBAHO, CIIEOBATEILHO, Y PETUCTPUPYIOIIETO OpraHa TaKkxke He
BO3HUKJIO COMHEHMI OTHOCUTENBHO ynpaBoModeHHOCTH I[IlycTpukoBa, myrem mojiora, 3aBiIafieBILErO
3nanueM). Ilomumo TOro, moOpocoBecTHOCTh mpestomupyercs (m. 4 cr. 9 T'K Pb, m 33
[ToctanoBnenus [Ineayma BepxoBHoro Cyna Pecnyomuku benapyce ot 26 mapra 2003 1. Ne 2 «O
NPUMEHEHHUHU CyJaMH 3aKOHOJATEeIbCTBA MPH Pa3pelICHHH CIIOPOB, CBS3aHHBIX C MPABOM COOCTBEHHOCTH
Ha JKUIIblEe TIOMeleHus» ! (IpuMennMo 110 ananoruu). Takske npuobpeTeHne ObUT0 BO3ME3IHBIM. OTHAKO
BEIllb, OYEBUIHO, BHIOBLIA W3 BIIAJCHUS POCCHIICKOrO 00miecTBa MoMuMoO ero Bosu. CriemoBaTenbHO,
OCHOBaHUS JJI1 BUHJUKALUU UMEIINCH.

Cpok HCKOBOI TaBHOCTH: B TO € BPEMS, CIIEIYET PACCMOTPETH BOIIPOC: HE UCTEK JIU CPOK UCKOBOM
naBHOCTH?

CornacHo cr. 43 MMUHCKOM KOHBEHLIMM, «BOMIPOCHl HCKOBOH JaBHOCTH pa3peliaroTcsl Io
3aKOHOJATEBCTBY, KOTOPOE MPUMEHSETCS UIsl PETYJIMPOBaHMS COOTBETCTBYIOLIETO MPABOOTHOIICHHUS. ).
Amnanoruusas pernamenTanys B ct. 1118 'K Pb, 1208 I'K P®. B 3agaue cka3zaHo, 4TO UCK ObLI IPEIbSBICH
TOJIbKO IO UICTEYEHUH 5 JIET ¢ MOMEHTA PErHCTPALIMU ITpaBa COOCTBEHHOCTH OTBETUYMKA, HO UCTEIl HE Cpa3y
y3HaJ 00 ATOM perucTpaiyi.

B n. 57 [TocranoBnenus [ lnenyma BepxoBrnoro Cyna P® u [Inenyma Boiciiero Apoutpaxuoro Cyna
P® ot 29 ampens 2010 . Ne 10/22 «O HEKOTOpPBIX BOIIPOCAX, BOZHUKAIOUIMX B CyJAeOHON MPaKTUKE MPU
pa3pelIeHnu CIOPOB, CBA3aHHBIX C 3aIMTON IpaBa COOCTBEHHOCTH U IPYTUMX BELIHBIX IPaB» YKa3aHO:
«TeuyeHne cpoka MCKOBOM JaBHOCTH IO MCKaM, HaIlpaBJIEHHBIM Ha OCIapUBaHHUE 3apETUCTPUPOBAHHOIO
IpaBa, HAUMHAETCS CO JHS, KOT/a JIMIIO y3HAJI0 WM JOJDKHO ObUIO y3HATh O COOTBETCTBYIOILIEH 3alliCH B
EI'PIL. Ilpu atom cama no cebe 3anuch B EI'PII o nmpaBe uin oOpeMeHEeHUH HEBUKUMOIO HMYILECTBA HE
O3Hayaer, 4To co JHs ee BHeceHus B EI'PII nuio 3Hamo nim A0KHO ObUIO 3HATh O HApyLIEHUH IIPaBa.

JlanHasi MHTEpHpeTanus sBIsSETCS JOrMuHOi. B Oemopycckom mpaBe (IPUMEHMMOM B JIaHHOM
cllyyae) aHaJOrMYHOro pazbsicHeHus HeT, HO cT. 201 'K PBb pgaer BO3MOXHOCTh aHaJIOTMYHOTO
ToJIKOBaHHUA. [09TOMYy OKOHUATENIbHOE pellIeHuE 3a/1aul Oy/IEeT 3aBUCETh OT UCTEUEHUS TPEXIIETHETO CPOKa
uckoBoit gaBHoctu (cr. 197 'K PB) He ¢ MOMeHTa perucrpauuu npaBa COOCTBEHHOCTH OOIECTBa
«Crnoaply» Ha CIIOPHOE 3[]aHUE, a C MOMEHTA, KOTJla UCTEL] y3Hal MU JOJDKEH OBl y3HATh O HAPYILIEHUHU
CBOEro mpaBa (Hamp., KoOrja HcTel] OOHapyXMJ HEBO3MOXKHOCTh JIONyCKa B 3JlaHHE, MOIY4MII
KOPPECIOH/IEHIIUIO, CBUJIETENIbCTBYIOLIYIO 00 M3MEHEHUHU CBOEr0 MPaBOBOT'0 CTaTyca, HAIp., HAJIOTOBbIX
YBEJIOMJICHUH, B KOTOPBIX OTCYTCTBOBAJIM CBE/IEHUS O MPEAMETE Hajora u Imp.).

B cuny cr. 200 I'K Pb cyn mpumensier mpaBuia 00 UCTEUEHUH CPOKOB MCKOBOW JAaBHOCTH TOJIBKO,
€cqii 00 3TOM 3asBUT CTOPOHA CIOPA J0 BBIHECEHUS PELIEHUS CYOM.

6. CutyaunmoHHasi 3ajava:

MuHMH, NOCTOSTHHO NpoxuBawmmii B Maapuae, npoaaJ 3Baruny, xuren0 Exarepunoypra,
3eMeJIbHbIH Y4aCTOK, HAXoAAmuicsa B0 @paHumnu.

Ilpago kaxozo zocyoapcmea noodnexcum RpUMEHEHUI0 NPU ONPEOEIeHUU MOMEHMA nepexooa
npaea coocmeenHocmu Ha YKa3anHnolil 3emensvhulil yuacmok? B kakoii popme 0onscen ob1mob 3axnioyen
002060p?

Kniou omeema/pewenue, pexomenoayuu no 8bInOIHEeHUIO 3a0AHUA.
Ilpu pewenuu 3adauu cmyoeHmy HeoOXO0UMO, Npexcoe Bce20, NPABUILHO ONpedelums
Gaxkmuyeckue obcmosamenvcmea Oenda, uUMeuwue NpPagosoe 3HaueHue, OCYWeCmsums Kearudurkayuro

1 WnTepHer-nopran CyJIIOB o0meit IOPUCIUKIIH Pb //

https://court.gov.by/ru/jurisprudence/post_plen/civil/housing/2ab104f607734769.html.
16



NOHAMUL, onpeodenums NpuUMeHUMble HOPMbl MAMepUaiIbHO-Npaeo8o20 U  KOLIUSUOHHO-NPABOBO20
pezynuposanus, cooepicawuecs 8 0a306blX HOPMAMUBHLIX NPABOBLIX AKMAX OMEYeCmeeHHo20 U
3apy6ercHo20 3aKOHO0AMENbCMEd, d MAKHCE OCHOBHBIX MENCOYHAPOOHBIX COLNAUEHUAX U 002080pPaAX, 8
Komopwix npunumaem yuacmue Poccutickas ®edepayus, a maxoice npasuivHO NPUMEHUMb HOPMbl
U3OPAHHO20 HA OCHOBAHUU KOLIUBUOHHBIX NPABUIL POCCULICKO20 U (UIU) UHOCIMPAHHO20 UMMOOUTUAPHO2O0
npaea (8 ciayuae, eciu npu peuleHuy 3a0aju cmyoeHm noumem, 4mo OHoO He npeonoiazaem npumeHeHue
KOJLIUBUOHHBIX HOPM, Cledyem O2PAHUYUMbC aHATU30M MAMepualbHo-npasossvix Hopm). Ilpu pewenuu
3a0auu  HeoOX0O0UMO  YYuUmMbvlEAMb  COOMBEMCMBYIOWYI0  NPABONPUMEHUMENbHYIO  NPAKMUKY,
OOKMPUHATIbHbIE HAPAOOMKU, NPABUILHO UCNONB308AMb UMMOOUIUAPHO-NPABOBYIO MEPMUHOLOSUIO, NO
B03MOJNCHOCIU, C  Y4eMOM NOCMABIEHHbIX BONPOCO8,  OCYWECMEIAMb CPABHEHUEe Npasosol
peanamenmayuu 8 COOMEEMCMEYIOWUX 20CYO0apCmeax, 0aéamv OYEHKY HPABOMEPHOCMU NOBe)eHUs
cyovexkmos. Hcnonv3osanue HOPMAmMuSHO-NPABOBLIX AKMO8, CYOeOHOU NpaKmuKu U Iumepamypuvl Hd
UHOCMPAHHOM A3bIKe He 58/15emcs 003amenbHbIM.

Hayimune MHOCTPAHHOIO 3J1€MEHTA, NIPABOBAas NPHPOJA OTHOLIECHHMHA: B 33a4c OIUCHIBACTCSA
[IPABOOTHOLIEHHE, OCJOKHEHHOE WHOCTPAaHHBIM 3JIEMEHTOM: HpOJaBel] IOCTOSHHO IPOXKHUBAET B
Manpune, nokynarenb — )kuteib ExaTepunOypra (rpax1aHcTBO 000MX JIMIL HE YKa3aHO, HO MX JOMULIMIIUI
OTHOCHTCSI K pa3IMuHbIM rocyaapctBam — Poccust u Mcnanust), a 00beKT (3eMeNbHBIN y4aCTOK) HAXOUTCS
B0 @panunu. Kak BUIHO, MMEIOT MECTO OTHOILEHUS, OCJI0)KHEHHBIE HHOCTPaHHBIM 3JIEMEHTOM, CT. 1186
I'K.

Kpanudukanust 3eMeIbHOro y4acrka: /[ penieHus OCTaBJICHHBIX B 33[ja4€ BOIIPOCOB HYXKHO
KB (HUIUPOBATH 36MEIbHBIN YIaCTOK: SBISETCS JIM OHO HEIBUKMUMBIM WUJIH JBH)KAMBIM UMYIIECTBOM?

B cuny cr. 1205, . 1 cr. 1205.1 'K P® nanHbiii Bonmpoc pemaercst Mo MpaBy, HOJJIEKAIIEMY
IPUMEHEHHUIO K BEIIHBIM IIPaBaM, T.€. 10 3aKOHY MECTa HaxOXKICHHs MMYILECTBA, T.€. 31€Ch: 110 IPABY
®pannuu. CornacHo ct. 3 BBognoro tutyna ®I'K «HenBmxkuMocTs, naxke NpuHaaIeKalas HHOCTpaHIaMm,
perymupyercs GpaHIy3CKHM 3aKOHOM».

Kak ormeuaer npodeccop b. M. I'onraino, nousrue Hensmwkumoctu o GI'K Gosee obmupHOE 1Mo
CPaBHEHHIO C POCCHHCKHM MOHATHEM HeBrknMoctnZ, Tem He MeHee, B cuiy cT. 518 ®I'K «3emenbHbie
YYaCTKH U CTPOEHUS ABIIAIOTCSA HEIBUKUMOCTSAMH 110 UX NpUpoAe.». T.e. 3eMenbHbli yuacTok Bo @paHiuu
ABJISIETCSl HEIBU)KUMOCTHIO, Kak U B Poccun.

IIpumenumoe nmpaso M ero coaepxkanue: B cuiny n. 5 cr. 1205.1 I'K P®, ecnu nHoe He
npenycMoTpero 'K PO, Bo3HMKHOBEHNE M NpEKpalleHUe BEIIHBIX IPaB, B TOM 4YHCIIE IEPEXO] IpaBa
COOCTBEHHOCTH OINpeAesieTcs 0 NpaBy, MOAJIEKAIEMY IPUMEHEHHIO K BeITHbIM IpaBaM. CorjacHo CT.
1205 TK P® takoe mpaBo omnpeaensercs Mo 3aKOHY MECTOHAXO0XACHUS BEIH, T.€. (PPaHIly3CKOMY TpaBy.
AHanornussiii BeiBoJ cienyer u3 cr. 20 BeogHoro turyna @I'K. CrnenoBarensHo, UIsl ONpeENEIeHUs
MOMEHTa Iepexoja MpaBa COOCTBEHHOCTH Ha 3€MENbHBIN y4acTOK JOJDKHO MPUMEHSTHCS (paHIly3CKOoe
npaBo (oHo xe 1o cT. 1213 T'K P®, no obmemy npaBuily, IpUMeHseTCs K MpaBaM U OOS3aHHOCTSM,
BBITEKAIOIINM U3 JOr0BOpa B OTHOIICHUH HEJBUKUMOCTH; aHAIIOTMYHBIA BBIBOJ CIEAYET U3 MOAI. «C» II.
1 ct. 4 Pernamenra EBponeiickoro Ilapmamenta u Cosera EBponeiickoro Coro3a ot 17 urons 2008 r. Ne
593/2008 «O mpaBe, nojyiexaiieM NPUMEHEHHIO K JJOTOBOPHBIM 00s13aTENIbCTBaM», C YUETOM CT. 25, cT. 3
Bognoro tutyna ®I'K.

B cuny cr. 537 ®I'K, yacTHble nMua BIpaBe CBOOOJHO DPACIOPSKATHCS CBOMM HMYIIECTBOM,
ClIeZIOBaTeNIbHO, HUKTO HE MOKET, 110 001IIeMY MpaBuily, HajaraTb Kakue-1100 OrpaHMueHHs Ha 9TO MPaBo.
Kak cnemyer u3 cr. 1589 ®I'K, obemanue mpoaaTh NpUPaBHUBAETCS K CAMOM MPOJIaXe, €CIIM CTOPOHBI
JIOCTHUTJIM COTJIAIEHHUs O TIPeAMETe ToroBopa U o ero 1ene. [Ipu 3Tom npaBo coOOCTBEHHOCTH, 110 €T. 1583

1 Cm.: Mexxnynaponoe yactHoe npaBo. COOpHUK HAIMOHATLHBIX Koauukamwmii / Coct. u pen. B. [lnexanos — M., 2021.
C. 903.

2 Mex/1yHapOo/IHOe 4acTHOE npago : yuebuuk / b. M. Tonrano, A. B. Maiigar, [I. B. Mypsun [u ap.] ; ot. pea. mpod.,
3aci. topuct P@® b. M. I'onrano. Ykas. cou. C. 35-36. (aBTop riaBbl 2 «O011u1e MojoKeHHs MeXTyHapOJHOTO YaCTHOTO IIpaBay
- b. M. T'onraso).
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®I'K cumraercs nepenieimnuM Ha MOKYIATeNsd ¢ MOMEHTa JNOCTH)KEHUS YKAa3aHHOIO COTJIAILCHUs, JaKe
€CJIM caMa BEIllb €11 HE NIepe/laHa, a 1IeHa He yIIayeHa.

OnucanHass MoJenb SBISAETCS SPKUM HPUMEPOM KOHCEHCYAJIbHOM CHCTEMBI IIEpeAadu IpaBa
COOCTBEHHOCTH: B OTJIMYME, HAIpHUMEp, OT I'EPMAHCKON CUCTEMBI oOrJameHus, Bo ®paHuuu mnpaso
COOCTBEHHOCTH CYMTAeTCsl HEpelIeIIMM Ha IOKYyNaTesls C MOMEHTa 3aKJIIYEHHUs CoIylalleHus (BO
BHYTPEHHUX OTHOIICHUSAX MEXAY CTOpoHamH Jorosopa). OnHako xe BO @paHLUU TAKKE CYLIECTBYET
cUCTeMa PErucTpalMy akTOB O Iepejauye IMpaBa COOCTBEHHOCTH Ha 3€MEJIbHBIC YYacTKH, HO OHa He
KOHCTUTYTHBHA, a MPOTUBOIOCTABUMA, YTO O3HAYAET, YTO MPHOOpETATENb HEABMKUMOCTH HE CMOXKET
IPOTUBOIIOCTaBUTh CBOE BO3HHKILIEE PAaBO COOCTBEHHOCTH TPETHUM JIMLAM JI0 OorlaieHus akra (cT. 1328
®I'K). Bmecte ¢ Tem, 01 yKa3aHHBIMU TPETHUMM JIMLIAMU HE MOT'YT IIOHUMAThCSl TAKKE JIMLA, KOTOPBIE,
HECMOTpSI Ha OTCYTCTBHE OIJAIICHUs, 3HAIU O JCHCTBUTEIBHOM IIOJIOXKEHMM Beled. Muxaun
AnexkcanapoBud llepkOBHHMKOB NpPUBOAMUT INpuMeEpbl U3 cyaeOHoM npaktuku Kaccaumonnoro cyaa
@paHuuu: Tak, HanpuMmep, QpaHIy3CKUH CyA OTKa3blBaeT B JOOPOCOBECTHOCTH TEM JIMIIAM, KOTOpBIE,
Oydy4d MOIIEHHUKAMH, UCIIOIb30BATN KOHLEMIMIO HPOTUBOIIOCTABUMOCTH B HEOIArOBU/IHBIX LENX .

Yro kacaercst GOpMbI JAOroBOpa, TO OHA TAKXKE NOJUUHSETCS IpaBy CTPaHbl MECTOHAXOXKACHUS
HEJIBKUMOCTH, T.€. ppaHiry3ckomy mpaBy (1. 5 ct. 11 Pernmamenta EBponeiickoro ITapnamenta u CoBera
EBpomneiickoro Coroza ot 17 utons 2008 r. Ne 593/2008 «O mpaBe, mojyiekanieM NPUMEHEHHUIO K
JIOTOBOPHBIM 00513aTeIbCTBAM», € Y4e€TOM CT. 25, c¢T. 3 Boanoro turyna ®I'K, n. 4 ct. 1209 T'K P®). U3
cT. 1582 ®OI'K cnenyer, yTo mpojaa)xa Kak COIJIAIIEHUE MOXKET ObITh COBEpPLIEHA ITYTEM yOCTOBEPEHHOIO
aKTa WM 4YacTHoro akra. To ectb mo oOuiemMy NpaBuly, 3aKOH HE YCTAHABIMBAeT 0053aTelbHOU
HOTapUanbHOM (OpMBI U1 JOroBOpa KYIUIM-IIPOIaXH 3eMEIbHOTO Y4acTKa.

Onnako B cuity cT. 1328 ®I'K yacTHbIe aKThl CYMTAIOTCS COCTABICHHBIMHU JIJISI TPETHUX JIUIL, IPEKIE
BCETO, IPUMEHUTENBHO K HEABM)KUMOCTH, B IEHb UX PETUCTPALIUU.

B To e Bpems, kak oTMedaeT Muxaun AnekcanapoBuy L{epkOBHHKOB, B TOM YHUCIIE, CO CCBUIKON Ha
npodeccopa Jlopana OH3 u npodeccopa Ilbepa Kpoka, peructpanuu B MIOTEYHONW KHUI€E IOAJIEKAT
«...TOJNBKO ymoctoBepeHHbIe (authentiques) akthl (cT. 4 Jlekpera ot 4 sHBapst 1955 1.), a HOTapUaTBHBIN
aKT - BUJ] TAKOTO YZIOCTOBEPEHHOTO aKTa (MCIOIHUTEIbHbIE JOKYMEHTHI, Cy/1I€OHbIE PEIIEHUS U HEKOTOPbIe
aJIMHHHCTPATHBHbIE aKThI TAKKE OTHOCSTCS K 3TOH KaTeropuu). .

ABTOp OTMEYaeT, 4TO HOTapHUalbHOE YJOCTOBEPEHME CIENIKU B HEKOTOPBIX CIIydasiXx MOXeET ObITh
00s3aTeNbHBIM  (HampuMep, MpH JApeHUHM, KOHCTUTYHPOBAaHUM MIOTEKH), HO KYIUII-TIpoJaxa
HEJIBUKUMOCTH JIeCTBUTENbHA U B IPOCTOM MUCBMEHHOM (hopMme.

7. CuryaumoHHas 3agay4a:

I'paxxnannn @PI llltedan Porensee Bes1 neperoBopsl ¢ poccusHnHoM Bukropom IInaiiaepom
0 3aKJ/JIOYeHMH [0Tr0BOpa KYIUIM-TIPOJAKM HEKMJIOr0 TOMelleHHus, Haxoasuerocs B T.
ExarepunOypre. B mnpoekte noropopa ObLIO YKAa3aHO, 4YTO 3asiBJICHHE O TOCYyJapCTBEHHOM
perucTpaumu nepexoaa NpaBa cOOCTBEHHOCTH HA YKa3aHHbIH HeABMKHMbI 00beKT OyJeT MOJaHO
TOJIBKO MOCJe TOro, Kak rocnoauH PoreH3ee BBIIATUT LEeHY AOroBOpa B MOJHOM o0beme. B
Ka4yecTBe MPUMEHUMOTI0 K I0r0BOpy NMpaBa B NpoeKTe 0bLJ10 yka3aHo npaso ©®PT'.

B cBfi3u ¢ yKa3aHHBIMH 00CTOSITeIbLCTBAMM rocnoaud PoTeH3ee HacTauBajl Ha BKJIIOYEHUH B
NMPOEKT J0roBOPa MOJI0KeHHUs 0 NMpeIBAPUTEbHON perucTpamumn oxuaaemoro (0yaymiero) mpasa
NMOKYHNaTeJisl (KaK 3TO 00BIYHO B MOAOOHBIX CJIy4asx Aenaerca B 'epmanun).

Bnpage nu cmoponst 002060pa Kyniau-npooaxcu HeOBUHCUMO20 UMYU{ECHEd, HAX00AULE20CA HA
meppumopuu Poccuiickoit @edepayuu, onpederums npumenumoe K smomy 002060py npaeo? Kaxue
1opuduyecKue nocae0Cmeus umeem 6Kar4enue 6 002060p Kynau-npooasxcu naxooauwiezoca ¢ Poccuu
HeOBUIHCUMO20 UMYU{ECEA NOI0NHCEHUS 0 NPEOBAPUMENbHOU PECUCMPAYUU 0HCUOAemo20 (0yoyuie2o)
npasa coocmeennocmu npuoopemamensn ¢ EI'PH?

! TepkornukoB M. A. Perucrpauus celOK ¢ HEJBMXMMOCTbIO BO (MPaHIMU: TIPHHIMII TIPOTHBONIOCTABUMOCTH //
Bectauk BAC P®. 2012. N 3. C. 61 — 83 (CIIC «KoncynsrantILiocy).
2 1lepxoBuukos M. A. Vka3. cou.
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Kniou omeema/pewenue, pexomenoayuu no 8bINOIHEHUIO 3A0AHUA.

Ilpu pewenuu 3a0auu cmyoeHmy HeoOX00UMO, npedHcoe BCe20, NPABUTILHO ONpeoerums
Gaxkmuyeckue obcmoamenvcmea oena, umeluwue Npasosoe 3HaueHue, OCYWecmsums Kearudukayuro
NOHAMUY, Onpeodenums NpUMeHUMble HOPMbl MAMeEPUATbHO-NPABOB020 U  KOJIUSUOHHO-NPABOBO20
peaynuposanus, cooepacawuecs 8 0a308blX HOPMAMUBHLIX NPABOBbIX AKMAX OMEYeCmeeHH020 U
3apy6exHcHo20 3aKOHO0AMENbCMEd, d MAKHCE OCHOBHBIX MENCOYHAPOOHBIX COLNAUEHUAX U 002080DAX, 8
Komopwix npunumaem yuacmue Poccutickas ®edepayus, a maxoice npasuivHO NPUMEHUMb HOPMbl
U3OPAHHO20 HA OCHOBAHUU KOMIUBUOHHBIX NPABUIL POCCULICKO20 U (UIU) UHOCIMPAHHO2O0 UMMOOUTUAPHO2O0
npaea (8 ciayuae, eciu npu peuleHuu 3a0aju cmyoeHm noumem, 4mo OHO He npeonoiazaem npumeHeHue
KOJLIUZUOHHBIX HOPM, Cledyem O2PAHUYUMbCA aHATU30M MAMepUualbHo-npasossvix Hopm). Ilpu pewenuu
3a0auu cmyoeHmy HeoOXO00UMO C YYemoM COOMEEeMCmayiouel npagonpuUMeHumenbHou npakmuKu,
OOKMPUHATILHBIX HAPAOOMOK, NPABUTLHO UCHONBL306AMb  UMMOOUIUAPHO-NPABOEYIO  MEPMUHOTIOUIO,
npogecmu CpasHUmMenbHblll AHAIU3 NPABOBOLL Pe2llaMeHMayUuy 8 COOMEemCcmayuUx 20Cy0apcmaseax, 0ams
OYEHKY NpABOMepHOCMU NO8edeHUsl CYObEeKmMOos, NPedylodNCUms 8apuaHmyl peuleHus onucanHol 8 3aoaue
npagonpumMeHumenbHou npooiemsl. Hcnonv3zoeanue HOpMamugHoO-npaso8uix akmos, cy0eoHol npaKmuKu
U 1umepamypovl Ha UHOCMPAHHOM S3bIKe He AGNIAEMCsl 0053AMeIbHbIM.

IIpoBepka Ha HaJM4YMe MHOCTPAHHOIO 3JIEMEHTAa B OTHoOmeHMH: Kak BUIHO, UMEIOT MECTO
OTHOIIEHHMSI, OCJIO)KHEHHbIE HHOCTPAHHBIM 3J1eMeHTOM, cT. 1186 'K (nHOCTpaHHBIE IIEMEHTHI: CyObEKTHI
UMEIOT pa3Hoe rpaxaancTBo: PO u OPI; o0bekT — momenienue Haxoautcs B Poccuu, a mokymnarens —
rpaxkaanun OPI; ropuanueckuit pakT — 3aKiO4eHHE JOTOBOpA KYIUIM-TIPOJAXH 3a pyOeKoM — Jis
rpaxaannna OPI'). JlanHas 3agada oTpa)xkaeT TEHICHIIMIO YCIOXKEHHsI YaCTHO-IIPABOBBIX OTHOIIEHUI, B
TOM YUCJI€, THOCTPAHHBIM 3JIEMEHTOM, CBA3aHHYIO C PACIIUPEHUEM MEXIYHAPOAHBIX CBSI3€H POCCUICKUX
TPaKJIaH.

KBanudukanusi HeKMJI0r0 NOMeEIIeHHUsl, pacnojo:keHHoro B r. ExarepunOypre, kak
HEABUKMMOCTH: ISl KOPPEKTHOTO pEIIeHUs 3aJayd HeoOXOIMMO MpexJe BCEro KBalu(UIHUPOBATH
MOHSITUE «HEXHWJIOE MOMEIICHUE» C TOYKH 3PEHUS] €r0 OTHECEHHUs K JBHKMMOMY WM HEIBHKUMOMY
UMYIIECTBY. JTO Oy/AeT UMETh 3HAaUCHHE B JaJIbHEUIIEM, IJIsl ONPEISICHNUs TPUMEHUMBIX KOLIUSUOHHBIX
HopM. Ha 3Ty oco6enrocTh obpaniaer BHManue bporncias Muuncnaosnd I'onramno?.

JlaHHBII cIOp HAXOAWUTCA B MCKIIOUMTEIBHOM KOMIETEHIUU poccuiickoro cyaa (m. 1 4. 1 ct. 403
I'TIK). Poccuiickuii cyq npuMeHsieT CBOU KOJUIM3HMOHHBIE HOpMBI. B cuny cr. 1205, . 1 ct. 1205.1 'K P®
JAHHBIN BOIIPOC PEIIAETCS MO MpaBy, MOAJIEKANIEMY MPUMEHEHUIO K BEIIHBIM IMpaBaM, T.€. MO 3aKOHY
MeCTa HaXOXJAEHUs UMYILECTBa, T.€. B JaHHOM cllydae: 1o poccuiickomy npay. B cuny cr. 130 'K PO
HEXXUIIBIE TOMEIIEHUSI OTHOCSTCS K O0BEKTaM HeIBHAKUMOCTH.

KBanudukanusi npeioroBopHoro 1 0OCHOBHOI0 OTHOLIEHMS, BHIOOP NMPHUMEHUMOIO NpaBa,
OLICHKA NMPaBOMEPHOCTH YCJIOBUSI 0 MPMMEHMMOM repMaHCKOM mpase: W3 3agaum ciegyer, 4To
CTOPOHBI BEJIM MEPEroBOPbl O 3AKIIIOUEHUHU JIOTOBOpPA KYIUIM-NMIPOJAXKH HEXHWIOTO IOMEIIEHUS: TI-H
Porensee — Ha cTopoHe nokynatens, rpaxaanu [IHaiinep — Ha cTOpoHe pojaBIiia, COOCTBEHHUKA BEIIH.

Mexny cTopoHamMH BO3HHMKJIM MPEIJOTOBOPHBbIE OTHOIIEHUS, B PoccuW OHM OTHOCSTCS K
opraHm3anMoHHBIMZ, Ha crydail HapymneHus mpeamoroBopHeIX obssanHocTeit B 'K P® comepxkutcs
KOJITM3HOHHAS! TPUBSI3Ka, OTCHIIAIOINAS K 3aKOHY, PEryJIMPYIOIIeMY CylecTBO oTHomeHus (lex rei sitae) —
paBy, IPUMEHHUMOMY K JIOTOBOPY, KOTOPBIN ObLT 3aKII0YESH WIIH T0JKEH ObLT OBITH 3aKII04YeH — CT. 1222.1
'K PO.

OcHOBHOE MTPABOOTHOIIEHHE, K O(OPMIIEHHIO KOTOPOTO CTPEMSTCS CTOPOHBI — 3TO JI0TOBOP KYILIH-
npofaku HeABMKUMOCTH. [IpaBo, mpuMeHuMoe K mpaBaM M 0OS3aHHOCTSIM W3 3TOrO JOTOBOpA,
onpenensercs ct. 1213 'K PO (cnenmanbHas HopMa 1o oTHoMeHu o K cT. 1211 'K P®).

1 Cwm., nanp.: MexryHapoiHoe 4acTHOE npaBo : yuebruk / b. M. Tonrano, A. B. Maiidar, JI. B. Mypsun [u ap.] ; oTB.
pen. npod., 3aci. ropuct PO b. M. I'onrano. Ykas. cou. C. 37 (aBrop 1. 2 «OO0Immue HoI0KEeHNST MEKAYHAPOIHOTO YaCTHOTO
npasa» - b. M. I'onrano).

2 I'paxknanckoe npago : yueObHuk : B 2 Tomax. Tom 1 / mox pex. B. M. Tonrano. Vkas. cou. C. 103 (asrop . 4
«['pasknanckoe mpaBooTHoIeHHe» - b. M. I'onrano).
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IT. 2 cr. 1213 TK P® ycranaBnuBaer mpaBuiio: «K moroBopaM B OTHOIIEHUH HAXOASIIUXCSA HA
Teppuropun Pocculickonn ®enepanyy 3eMeEIbHBIX Y4aCTKOB, YYaCTKOB HEAP U HMHOIO HEIBUKHMOIO
UMYIIECTBA MPUMEHSETCSl poccuiickoe mpaBo.». Hopma 3Ta umnepaTtuBHas, U OHa HE JOIMYCKaeT BHIOOP
CTOPOHAMHU IIPUMEHUMOTO IPaBa, CJIEJ0BATEIbHO, CTOPOHBI HENPABOMEPHO BKJIKYNJIM B COIJIallleHue
yCJI0BHE 0 BbIOOpE HEMEIKOI'0 IPaBa B Ka4yecTBe PUMEHUMOI0 K UX OTHOIICHHUSM.

OneHka ycja0BHsl 0 MOMEHTe BOSHUKHOBEHHUSI 00S13aHHOCTH CTOPOH IO MoJayve 3asiBJCHHUS O
rocy1apCcTBEHHOM pPerucTpanuy nepexoaa npaBa coOCTBEHHOCTH (1MOCJIe MOJHOM OIJIAThI TOBapa):
Beime 66u10 000CHOBaHO MPUMEHEHHUE K JJOTOBOPY KYIIH-TIPOAaXKH HEIBUKHUMOCTH POCCHIICKOTO IMpaBa.
B wmenom, cr. 1213 T'K P® coaepxuT coenuagibHyl0 KOJUIM3UOHHO-IIPABOBYIO pErjIaMEHTAIUIO
OTHONICHHH, BXOSIIUX B 00bEM JIOTOBOPHOTO (00s13aTeibeTBeHHOTO cTtatyTa). Ct. 1215 'K P® BRIO9aer
B cdepy nelcTBUA MpaBa, MOAJEKAIIET0 MPUMEHEHUIO K JOTOBOPY, B TOM YHKCJE, BOIPOCH! TOJIKOBAHUS
JIOTOBOpA; MpaBa M 0053aHHOCTH CTOPOH JOTOBOPA; UCIOJHEHUE JOTOBOPA; MOCIEACTBUS HEUCTIOITHEHUS
WM HEHAJIEXKAIIETr0 UCIIOJIHEHMS I0T0BOpa U TIp.

Poccuiickoe nMMOOUIMapHOE MTPABO HE COAEPIKUT 3allpeTa Ha BKIIOYEHHE MOJAOOHOTO yCIOBHUS B
JIOTOBOp, Oo0jiee TOTO, AAHHOE YCJIOBHE CIIOCOOHO CTHUMYJIHPOBATh MOKYIATENsl K HUCIOJHEHUIO CBOUX
0053aTeNbCTB, a MPU UCIOJIB30BAaHUU JJI OpraHU3alMM PacdyeToB APYTUX JOCTYIHBIX HaIleMy IPaBy
WHCTUTYTOB (HAmp., 3CKpOYy-CUETOB), OIJaTa MOKYyHaTeleM IIeHbl IOTOBOpa 10 PErHCTpally Mepexoa
npaBa COOCTBEHHOCTH MOXKET OBITh OCYILIECTBIIEHA C MUHIUMAJIbHBIMH PUCKaMU JJISI TIOKYTIATEIS.

AHaJOTHYHBII OTBET JaeT HaM aHajdu3 HOPM DPETUCTPAallMOHHOTrO mpaBa: B Poccum (kak u B
I'epmanun), mo o0mieMy mpaBuily, I€HCTBYeT NMPUHIIMIT YACTHOW MHUIMATUBEI («Antragsgrundsatzy, «das
Antragserfordernisy», naparpa¢ 13 IMonoxenus o [TosemensHoit kuurel, u. 1 cr. 14 denepansHOro 3akoHa
ot 13 utomnst 2015 r. Ne 218-D3 «O rocynapCcTBEHHON PETrHCTPALU HEABHKHUMOCTHY), O YeM TOBOPUIIOCH
Ha Jekuusax. CMbICA JaHHOrO MPUHUMIIA COCTOMT B TOM, YTO HHM POCCHICKOE, HM TIE€pMaHCKOE
3aKOHOJATEIbCTBO HE YCTAHABIMBAIOT ITyOJIMYHOM 00s13aHHOCTH 110 TI0JJa4€ 3asiBJICHUSI O TOCYAapCTBEHHOM
pEerucTpalnuu nepexoja rnpaBa, COOTBETCTBYIOIIMX CPOKOB U IITpadoB 3a HECOONIOACHHE 3THX CPOKOB
(kak, HanpuMep, panee (10 npuHaTHs 3akoHa PK ot 26.01.2021 Ne 412-V1%) 310 6b110 YCTAHOBIEHO B CT.
9 3akon Pecny6nuku Kazaxcrtan ot 26 utons 2007 roga Ne 310-II1 «O rocymapcTBEHHOM perucrpaiuu
TIpaB Ha HEJBIKIMOE UMYIIECTBO»

Ouenka wopuanyeckoii 3¢GpeKTHBHOCTH BKJIYECHUSI B JOrOBOP YCJI0BHS O NpeIBAPUTEIbHOM
perucTpauuu oxxuaaemMoro (0yayumero) npaBa nokynarejasi: HecmMotps Ha To, 4TO pOCCUHCKOE TIPABO
COJIEPKUT B ce0e MEXaHU3Mbl, MUHUMU3UPYIOIME PUCKU TOKYMATENs IPU UCIIOTHEHUH JI0TOBOPA KyTLITU -
OPOJaXH JO PErHCTpalluM Iepexoja IpaBa COOCTBEHHOCTH, NMPOAHATU3WPOBAHHOE B ad3alax BbIIIE
JIOTOBOPHOE YCIIOBHE, XOTS U HE MPOTHBOPEUYUT POCCHICKOMY (M TeépMaHCKOMY) MpaBy, NOTEHIMAILHO
HeceT B ce0e PUCK T.H. «IBOMHOM mpojaxxu». Buaumo, no ykazaHHON npUyuHe, TePMaHCKUN TPpaKAaHUH
noTpe0oBaj BKIOYEHHUS B IOTOBOP YCIIOBHS O MPeIBAPUTENBHOM perucTpauu oxunaemMoro (0yayIero)
IpaBa MOKymaressl.

IIpexne Bcero, Hy*HO pa30o0paThCsi, O YeM HJAET peuyb. B ycloBHM yKa3aHO JiBa CHEIMAJIBbHBIX
TEPMUHA: «IPEJIBApUTETbHAS PETUCTPALIHY, «OXuaaeMoe (OyayIiee) mpaBoy.

AHanmu3 ykazaHHOrO MHCTMTyTa naercs B paborax JI. FO. Bacumnesckoii, 0. A. Bomouaii. B
repMaHCKOM TIpaBe MpaBoBasi MPUpPOJa NMPEABAPUTEIHHON PETUCTPALMU UMEET CIOPHBIM XapakTep, ecTh
TPH TOYKH 3PEHHUS HA 3TOT CUET:

1) npeaBapuTenbHasi pETUCTPALIKs — 3TO CMEIIAHHBIN BEITHO-ITPABOBOM HHCTUTYT: C OJJTHOM CTOPOHBI,
OCHOBaHMEM JUIs ee BHeceHus B [lozeMenbHYI0 KHUTY SIBJISETCS Haluuue 0053aTeIbCTBEHHO-TIPAaBOBOTIO
MPUTS3aHUS [TOKYTATENs], C APYroi CTOPOHBI, COOTBETCTBYIOIIAS 3allMCh BHOCUTCS B [lo3eMenbHyI0 KHUTY

1"Grundbuchordnung in der Fassung der Bekanntmachung vom 26. Mai 1994 (BGBI. | S. 1114), die zuletzt durch Artikel
16 des Gesetzes vom 19. Dezember 2022 (BGBIL I S. 2606) gedndert worden ist" // https://www.gesetze-im-
internet.de/gbo/BJNR001390897.html.

2 3akon PecnyOmuku Kasaxcran or 26 smBaps 2021 roma Ne 412-VI «O BHeceHMM M3MEHEHHMil WM JIOTOJNHEHUH B
HEKOTOpbIE 3aKOHOJATeNbHble akThl PecnyOnukm KazaxcraH mo BompocaM TocylapCTBEHHOH perucTpanid NHpaB Ha
HEJ[BIIKUMOE MMYILECTBO W ropumuueckux muipy // https://online.zakon.kz/Document/?doc_id=35874890&pos=1;-16#pos=1;-
16.

3 https://online.zakon.kz/Document/?doc_id=30118294.
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(B KOTOpYIO MOTYT BHOCHTCSA TOJBKO BEIIHBIE IIpaBa), U TEM CaMbIM, O005A3aTEIbCTBEHHOE IPaBO
nproOpeTaeT «BEUHO-TIPAaBOBYIO OPOHIO»: YACTUYHO CpadaThHIBACT MPABUIIO CTAPIIMHCTBA (ITOCIEeIYIOIINe
pacropsiKeHus MpoJIaBLa CTAHOBATCS OTHOCUTEIbHO HEACHCTBUTEIbHBIMU), & TAKXKE IPOUCXOIUT IPPEKT
«OTJIAIIEHUS» TIPaBa;

2) npeaBapuTeNIbHask pETUCTPaLMsI UMEET BEIIHbIM XapakTep;

3) npeaBapuTeNbHas perucTpanus — 3To nNpocto ormerka B Ilo3emenbHoil kHure. Tem He MeHee,
OYEBHIHO, YTO TO YNPOIIEHHOE OHUMAHHE TPEIBAPHTENBLHON perucTpanuu’,

B 371011 cBA3U (HO HE TOJIBKO) BO3HUKJIA KOHCTPYKIMSI HOBOTO, HE BCEMU ITPU3HABAEMOI0, BEIIIHOTO
npaBa: Anwartschaftsrecht — mpaBo Ha oxkuaH¥e BCTYIUIEHHUS B IIPABO.

[IpoBeneHHBIH aHANIM3 YKa3aHHBIX [OHATUM JaeT OCHOBAaHUE II0JlaraTth, 4YTO HWHCTUTYT
npenBapuTenbHoil peructpaunn B @PIT ¢X0Xk ¢ MHCTUTYTOM rOCYAapCTBEHHOW PErHMCTpalluU CHEIIOK B
Poccunm — M 1mo OCHOBaHUSM pPETUCTPALMU, U IO €€ aKIECCOPHOW IMPHUPOJAE, U IO OIPENEICHHOMY
paHrosomy JercTBuio. OJHAKO, €CTh U OTINYM: B ['epMaHny BHECEHHE NIPEABAPUTEIBHON PETHCTPALIMH
[EJIMKOM M TIOJIHOCTBIO 3aBHCUT OT BOJHM CTOPOH JOTOBOpa, U He Oiokupyer IlozemenbHyi0 KHUTY — B
Poccun, HanpoTUB, perucTpaluy MNoAIeKaT TOJIbKO T€ JI0TOBOPbI, 0043aTeIbHOCTh PErUCTPALUU KOTOPBIX
IIPEyCMOTPEHA 3aKOHOM, U IOCIEAYIOLIask PETUCTPALMs] aHAJIOTUYHON CHIEIKU C TEM )K€ IPEIMETOM, I10
06IeMy IpaBuITy, HEBO3MOKHAZ,

OpnHako, HECMOTPSL Ha YKa3aHHOE CXOJICTBO, CJIE€IYyEeT OTMETUTh, YTO POCCUIICKask perucTpaloHHas
cucTeMa He peHa3HaYeHa I pealn3aluu MoA00HOT0 YCIOBHS JOrOBOpA.

B 0. 25 IlocranoBnenus [lnenyma Bepxosaoro Cyna P® ot 9 utons 2019 r. Ne 24 «O npumeHeHuu
HOPM MEKIYHApOJIHOI0 4acTHOro mpasa cynamu Poccuiickoit denepannn» yCTaHOBIEHO ClENyIOLIEE:
«locymapcTBeHHass perucrTpanus CHEIKH 700 BO3HUKHOBEHHUS, IIE€PEX0Ja, OrPAaHUYCHUS WIIH
IpeKpalleHus IpaB [0 HE He SBIISIETCS 3IEMEHTOM (OPMBI C/IEJIKH, a IOTOMY 3TH BOIIPOCHI PETYIUPYIOTCS
HE IPaBOM, MOJJIEXalUUM IpuMeHeHuto K ¢opme caenku (crates 1209 'K P®), a mpaBoMm, koTopoe
pEryJIHpyeT CYLIECTBO COOTBETCTBYIOIIErO OTHOIIECHUS (HAIpUMEp, POCCUHCKUM IPAaBOM JJIsl IOTOBOPOB
B OTHOIICHMM HaxoAsaulerocs Ha teppuropuu Poccuiickonn ®enepanuu HEABUKMMOIO HUMYILECTBA B
coOTBeTCTBUU C MyHKTOM 2 ctathu 1213 'K P®). B pesynbrare, ecnu chenka 1100 BOSHUKHOBEHHE,
IepexoJl, OrpaHUYEHUE WM MPEKpalleHHe IpaB MO HEW MoJyuIekaT 00sA3aTeabHOW IOCyIapCTBEHHOU
perucTpanuyu B pOCCUHCKOM peecTpe, TO KaK BOIPOCHI FOCYIapCTBEHHOW perucTpaunuu, Tak u ¢dopma
COOTBETCTBYIOILIEH CAEIKH MOAYUHSIOTCSA poccuiickomy npaBy (myHKTHI 3 u 4 ctateu 1209 'K P®D).».

CrnenoBarenbHO, HU pOCCUICKOE KOJUIM3UOHHOE NPABO, HU PETUCTPALlMOHHOE ITpaBo Poccuu He naror
OCHOBaHUM JUIsl IPEIBAPUTEIbHON perucTpanuu, o0 OCyIIECTBICHUN KOTOPON HacTauBaeT r-H PoTeHsee.
Ecin TpakToBaTh JAaHHOE YCJIOBHE KaK YCIOBHE O PErMCTpalM JOrOBOpa KyIUIU-TIPOAAKU HEKHUIIOTO
MOMEILEHUS], TOoCeAyeT aHAIOIMuHbIi oTBeT: B cuity 1. 1 cT. 164 'K P® «B cnyuasx, eciu 3akoHOM
IIPEyCMOTPEHA TOCYAAPCTBEHHAs PETUCTPALMS CHEJNOK, IPABOBBIE IOCIEICTBUS CHEIKH HACTyHaOT
MI0CJIE €€ PEerHCTPALK.», a coraacHo 4. 1 cT. 9 denepanpHoro 3akoHa ot 13 mtomnst 2015 r. Ne 218-D3 «O
rOCyIapCTBEHHON PErucTpanuyi HEABMKUMOCTH» «B peecTp mpaB Ha HEABMKUMOCTb BHOCSITCSI CBEACHHUS
0 MpaBax, 00 OrPaHMYCHHUSX MPaB U OOPEMEHEHUSX OOBEKTOB HEJIBIKMMOCTH, O CHEIKaX C 00bEeKTaMu
HEABW)KMMOCTH, €CIM TakKWe CHEIKH IOJUIekKaT rOCYAapCTBEHHOM PErHCTpallii B COOTBETCTBUM  C
beneparbHBIM 3aKOHOM. .. ».

Poccuiickoe rpaxJIaHCKOE 3aKOHOJATEIbCTBO HE COJAEPKUT TpeboBaHHs 00 00s3aTeIbHON
roCy/1apCTBEHHOW PETUCTPALIMU JOTOBOPA KYIUIM-TIPOJIaXKH HEKUIIOTO TOMEILECHUS.

BeiBog: naHHOE ycioBue, eciy Obl OHO OBLIO BKJIIOYEHO B JIOTOBOP, HEUCIIOIHUMO, IIPOTUBOPEUUT
POCCHUICKOMY 3aKOHOJIaTENbCTBY, HO OHO HE JIOJDKHO NMPUBOAMTH K HEAEHCTBUTEIHHOCTH J0rOBOpa B
nenoM. B naHHON cUTyaliuu KOPPEKTHBIM OBLIO OBl MPOKOHCYJIBTHPOBATH CTOPOHBI JIOTOBOPA C IIEJIBIO
n30eKaHMsI BKIIFOUEHHS B COTJIAlIeHHE HEMCIIOIHUMBIX U MPOTUBOPEYAIINX 3aKOHY YCIIOBUN U Pa3bsCHUTD
CTOpPOHaM BO3MOKHOCTh MPUMEHEHHUSI MHBIX BAapUAHTOB, 00ECIEUMBAIONINX OaJaHC MHTEPECOB CTOPOH

1 O630p Touek 3penus no Bonpocy cm.: Bosouait, I0. A. Vkas. cou.C. 93-96. Cm. Taxxke: Bacunesckas JI. 0. Vkas. cou.
C. 301.
2 Cm.: Bonouait, 0. A. Vka3. cou. C. 96 — 102.
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(mamp., 3amor B cwry 3akoHa (m. 5 ct. 488 'K P®), ncnonp3oBaHue CUETOB 3CKPOY IPH pacyeTax —
naparpad 3 ri. 45 'K PO).

8. CuTyauuoHHasi 3ajaya:

B Xpanuauine unorexk Bo @panuum 6bL1 HANPABJIEH 3alIPOC 0 MPEAOCTABJIEHUMN CBeIeHH 0
3aperucTPMPOBAHHBIX AKTAX B OTHOLLIEHMH KOHKPETHOI0 00bEeKTA HeIBUAKUMOCTH.

B ynoBJ/IeTBOpEeHUM YKA3aHHOT0 3asiBJIeHHS ObLJI0 0TKA3aHO CO CCHLJIKOI HA TO, YTO 3asiBUTEIeM
He I0KAa3aHO0 HaJInure 000CHOBAHHOI0 HHTepeca B MoJy4eHuu nHpopMmanuu 00 odbekTe.

Ouenume npagomeprnocmv omkasa. Kak peznamenmupyemcsa oocmyn K ungpopmayuu o
pezucmpocnocoonvix akmax 6o @Ppanuuu? Cpaenume npasuna 0ocmyna K OAGHHbIM Xpanuauuia
unomex 60 @panyuu c npagom na noayuyenue ungpopmayuu uz EI'PH ¢ Poccuu.

Kniou omeema/pewenue, pexomenoayuu no 8bINOIHEHUIO 3a0AHUA.

Ilpu pewenuu 3a0auu cmyoenmy HeobOXo00UMO, npedcoe 6Cec0, NPABUILHO ONpedeums Gakxmuyeckue
obcmosmenvcmea Oena, umelowjue npasosoe 3HAYeHUe, OCYWecmeums Kearuukayuro noHamul,
onpedenums NpUMeHUMble HOPMbl MAMEPUATLHO-NPABOBO20 U KOJIUSUOHHO-NPABOBO2O Pe2yIUpO8aHuUsl,
codepocawyuecsi 8 0OA308bIX HOPMAMUBHLIX NPABOBLIX AKMAX OMEUeCmMBEHHO20 U 3apyOedCcHO20
3aKOHOOAMENbCMBd, A MAKNHCE OCHOBHBIX MENCOVHAPOOHBIX CO2NAUEHUSX U 002080pPAX, 6 KOMOPbLIX
npunumaem yyacmue Poccuiickas ®edepayus, a maxoce npasuibHO NPUMEHUMb HOPMbL U3OPAHHO20 HA
OCHOBAHUU KOJLTUZUOHHBIX NPABUIL POCCUNICKO20 U (UIl) UHOCMPAHHO20 UMMOOUTUAPHO20 Npasa (8 ciyyae,
ecnu npu pewlenuy 3a0ayu cmyOeHm Noumen, Ymo OHO He Npeonoidazaem NpumMeHeHue KOLIUZUOHHBIX
HOpM, Clledyem O02PaHuYUmvCs AHATUZOM MAMePUaIbHO-Npaosulx Hopm). Illpu pewenuu 3ad0auu
cmyoeHmy  HeobX00uMO ¢ Y4emoM — COOMEemcmeyiowe NnpasonpuMeHumensbHou  NPaKmuku,
OOKMPUHATILHBIX HAPAOOMOK, NPABUTLHO UCHONb306AMb  UMMOOUIUAPHO-NPABOBYIO  MEPMUHOTIOUIO,
npoeecmu CpasHumMenbHbll AHANU3 NPABOBOU Pe2laMeHMAYUU 8 COOMBEMCMBYIOWUX 20CYOAPCMEax, 0amby
OYEHKY NPABOMEPHOCMU NOBEOCHUsL CYOBEKMO8, NPEOI0NCUMb BAPUAHNBL PEULeHUsT ONUCAHHOU 8 3a0aye
npasonpumeHumenbHou npooiemul. HMcnonv3o8anue HOpMAmueHo-NPaso8ulx akmos, Cy0eOHol NPAKMUKY
U Iumepamypsl Ha UHOCMPAHHOM A3bIKE He AGIAENCsl 0053amebHbIM.

JlanHas 3amava HE NpeanonaraeT NPUMEHEHUE KOJUIM3MOHHBIX HOPM, IO3TOMY HOMJIEKUT
peLIeHHIo 110 BHYTpeHHeMY (paHiy3ckomy npaBy. Kak n3BecTHO, QpaHIly3cKO€ IpaBO MpEAIoiaraet
OTKPBITOCTh PEECTpa.

JanHplii Bompoc aHanusupyerca B cTaThe Muxamna Anekcanapouua llepkoBHHKOBa
«Perucrtpanus cAeynok ¢ HEIABHWKMMOCTBbIO BO PpaHIMU: NPUHLUI MPOTHUBOIOCTABUMOCTH» HAa OCHOBE
pabotsl mpodeccopa Jlopana Dud u npodeccopa ITeepa Kpokal.

ABTOp TmHUOIET, YTO JOOOE 3aMHTEPEeCOBAHHOE JIMIO BIpPaBe IMOJYYUTh HHPOPMALUIO O
3aperucCTpUPOBAaHHBIX aKTax B XpaHWIMLIE UMOTEK, B JBYX (opMax: B Gopme KONUH, UJIU B Qopme
BBIMKCKU. [Ipuuem, BBIIAIOTCS CBEACHHS M OTHOCUTEIHHO MOJAAHHBIX 3asBieHUX (cT. 2449, 2443 <DFK2).
Opnaxo, 4acTo 3asBUTEISIMU SIBIISIFOTCSI CAMU HOTApUYCHI.

Takum o00pa3oMm, OTKa3 B MpPeJOCTaBICHUM HHPOPMALUU HENPaBOMEPEH, MpPaBO 3asBUTEIS
HapyIIECHO.

OTBeuas Ha BTOPOIl MOCTABJIEHHBIH BONPOC, HEOOXOAUMO OTMETHTh, UTO B Poccuu OTHOIIEHHS MO
npenocrasinenuto uHpopmanuun u3z EI'PH pernamentupyrorcs 'K PO, denepanbHbIM 3aKOHOM OT
13.07.2015 N 218-®3 «O rocymapCTBEHHOW PpErucTpaluy HEIBIXKUMOCTH» (Hanee — «3akoH O
perucTpamumn).

Tak, cornmacHo 11. 4 cT. 131 I'K P® «Opras, ocyniecTBISIOMNN TOCYAAPCTBEHHYIO PETUCTPALIUIO IPaB
Ha HEeJIB)KUMOCTb U CIIEJIOK € Hell, 00513aH MpeloCcTaBIsATh HH(OPMALIUIO O MPOU3BEICHHON PErucTpalun
¥ 3apErHCTPUPOBAHHBIX MTPABAX JIFOOOMY JTHILY.

1 Cm.: epkoenukoB M. A. Vkas. cou.
2 ®I'K MoxHO M3yunuTh Ha MHTepHET-cTpanuue: https://www.legifrance.gouv.fr/codes/id/LEGITEXT000006070721.
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I1. 5 cr. 7 3akoHa O perucTpanuu Takke TOBOPUT 00 OOIIEAOCTYITHOCTH CBEICHHH, COAEPIKALTUXCS B
EnnHOM rocyiapcTBEHHOM peecTpe HeABMKUMOCTH. Ilopsnok npenocTaBieHus CBEIEHUHN yperyJInpoBaH
cT. 62 ykazanHoro 3akoHa. [To o6memy npasuiy, ceeaenus u3 EI'PH npenocrapnsroTcst B popMe BBITUCKH
(xax 1 B0 @paHLIUU, MOXKET OBITh IPEAOCTABICHO YBEIOMIICHHE 00 OTCYTCTBHHU CBeZIeHUH B peectpe). Cpok
IpelocTaBleHusl cBeAeHui — He Oonee 3 paboumx nHedd. OmHako, B OTIAMYME OT (PPAHILY3CKOTO
3aKOHOJATEIbCTBA, KOMNHU JOKYMEHTOB U3 PocpeecTpa MOKET OJIyUUTh TOJIBKO OIPAaHUYEHHBIN KPYT JIMIL
—m. 13,15.1, 16, 16.1, 16.2 cT. 62 3aKkoHa.

Takum 00pa3zoM, cleayeT caenarh BBIBOJ, YTO MPUHIUNI OTKpbITocTH (THacHoctH) EI'PH B Poccun
peanusyeTcsi 00pa3oM, BeCbMa CXOXUM C €ro ()paHIly3CKHMM BOILUIOLIEHHUEM (M CHUJIBHO OTJIMYaeTcs,
HaIpUMep, OT periameHTanuu, 3akpermneHHon B § 12 IIIK ®PT, cormacHo kotopomy WHGMOPMALIUIO U3
TTo3eMenbHOI KHUTH MOXKET HOJTYUHTh JIF000€ JINI0, NMeroliee 000CHOBAaHHBIH HHTepec?).

C oIHOI CTOPOHBI, TAKOE OrpaHUYEHHE Ha NoiayueHue cBeaeHuil B @PI" kaxkeTcss HeonpaBIaHHbBIM,
OJIHAKO, CIIElyeT Y4YUThIBaTh, YTO CHAENKa 00 OTYYKIEHHU IIpaBa Ha HEIBMUKHUMOCTh Tpedyer
HOTApUAJIBHOT'O YJIOCTOBEPEHMS], @ HOTAPUYC SBJISETCS YIIPABOMOUYEHHBIM (M OJJHOBPEMEHHO OOS3aHHBIM)
Ha npocMoTp [lozemenbHblit kHuru. C apyroi cTOpoHbl, 000CHOBATh YKa3aHHOE TpeOOBaHUE HEMEKOIO
3aKOHOJIATENs] MOKHO, MPHHUMAsi BO BHUMaHHE HEOOXOJMMOCTh 3aIMUTHl YACTHOM KM3HM TpaXKAaH, ee
HEMPUKOCHOBEHHOCTH, KaK U HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH.

Heo6xoanMo otMeTHTh, yTO U B Poccuu cymecTByIoT aBTOpPBI, 000CHOBBIBAIOIINE HEOOXOAUMOCTh
BBEJICHUS TAKOT'O poja orpanuueHuil nonydenus uHpopmanuu u3 EI'PH, B wactHoctu, A. P. Kupcanos,
OTMEYAET: «HE MPOCTOE JIIOOONBITCTBO, a JINIIL OOOCHOBAHHBIM MHTEPEC MOKET OBITh OCHOBAHUEM JIS
TIOJTyYEHHs COOTBETCTBYIOIIMX CBEICHHI»?.

CoOCTBEHHO, Ha CErOJHSIIHMM MOMEHT MMEHHO 3Ta TEHACHLHUS YyCUiIuBaeTcs. Tak, corjacHo
M3MEHEeHUsIM, BHeCeHHBIM DenepanibHbiM 3akoHOM OT 14.07.2022 Ne 266-®3 «O BHECEHHUU U3MEHEHUM B
Oenepanbhbiii 3aKk0H «O TEPCOHANBHBIX JAHHBIX», OT/AEIbHBIE 3aKOHOJATEIbHbIE akThl Poccuiickoi
®enepauyy U TPU3HAHUN YTPATHUBIIEH CHILy 4acTH yeTblpHaAnaTon cratbu 30 @eaepanbHoro 3akoHa «O
OaHkax ¥ OAaHKOBCKOM JEeATENbHOCTH», B LEISIX 3alIUThl IEPCOHAIbHBIX JAHHBIX BBOJSATCS
JOTIOTHUTEJIbHBIE OrpaHu4eHus B mpuHuui oTkpeitoctu EI'PH (u3menenus B ct. 7, cT. 36.3 3akoHa o
peructpaiuu aericTByroT ¢ 01.03.2023): 1o cyTH, HEKOTOpBIC MEPCOHANBHBIC JAHHBIC MPABOOOJIAIATEIS
MOTYT OBITh JOCTYIHBIMU MYOJIMKE TOJBKO C €r0 COTJIacusl.

Tax, B cT. 36.3 3akoHa O perucTpalMy yCTaHABIMBAIOTCS MpaBUja BHECEHUS B PEECTP 3alllCU O
BO3MOXHOCTH  IPEJOCTaBICHUS TPEThbUM JIMIIaM IEpPCOHANbHBIX JIaHHBIX  IpaBooOagaTess
HEJBM)KMMOCTH WJIM JHIa, B mojb3y kotoporo B EI'PH BHeceHbl cBeneHHs 00 OrpaHHMYEHUU IpaBa
(oOpemeHeHUs] HENBMXMMOHM BellM), — CBEJCHMH O (aMWInu, MUMEHH, OTYECTBE, JaTe pPOXKICHHS
¢duznueckoro nuua. Takoe 3asiBI€HNE MOKET KacaThCsl OTHOTO MM HECKOJIBKUX 00bEKTOB HEJIBUKUMOCTH.
I[To o6memy npaBuily, TOJIBKO MPU HAJTMYUU M000HOM 3amucu B BbimMcKy U3 EI'PH, mpenocrasnsemyro
TPETbUM JHIaM, OYyAYyT BKJIIOYAThCS Ha3BaHHbIE IMEPCOHAJBHBIE JaHHbIE (MCKIIOUEHUS KacaroTcs,
HalpuMmep, HOTapuycoB, CaMOro MpaBooOiazaTens, €ro Cymnpyra, COCOOCTBEHHHMKA, JIPYIHX JIUI,
YKa3aHHBIX B 4. 6 HA3BaHHOM CTATbM). 3aMKCh MOXKET OBITH MOTAIIIEHA IO 3asBJICHUIO TPaKIaHUHA U (WK )
Ha OCHOBaHMU cynaeOHoro akra. CieayeT OTMETHTb, UTO YKa3aHHbIE NEPCOHAJIbHBIE JAHHBIE B COCTaBE
Bbinucku u3 EI'PH moryt ObITh IpeiocTaBieHbl HOTApUYCY B CBSI3HM C COBEPIIEHUEM UM HOTapUajIbHOTO
JeicTBus 1o ynocrtoBepeHuto ¢akrta Hanuuus ceeneHuid B EIPH o gamunum, umenu, oryectse u nate
pPOXIEHHUS TMpaBooOyiafaTeNss HEIBWKUMOCTH WJIM JIMLA, B TOJb3Y KOTOPOTO 3aperucTpUpPOBaHBI
COOTBETCTBYIOILIIE OrpaHU4YeHHs (OOpeMeHeHHus), Ha OCHOBaHMM NHCbMEHHOI'O 3asBJICHHUS JIMIA,
MCIPALINBAIOIETO TAKUE CBEJICHUS JJIS 3alIUThl CBOMX IPaB U 3aKOHHBIX HHTEPECOB, TMOO HA OCHOBAHUU
NUCHbMEHHOTO COBMECTHOTO 3asiBIIEHHs IpaBooOyafareiss WIM JIMLA, B TOJb3Yy KOTOPOTO
3aperucTpUpOBaHbl COOTBETCTBYIOIIUE OTpaHHUEHUs (0OpEMEHEHHSI) K MHOTO JIMIA — B I[EJIIX COBEPLICHUS
C/IEJIKH C COOTBETCTBYIOIIUM OOBEKTOM HEABHKUMOCTH.

1 Bonouait, 0. A. Yka3. cou. C. 107.
2 Kupcanos A. P. Hosas cucTeMa rocyapcTBEHHOM PErHCTPALMU IPaB HA HEABIKIMOE HMYLIECTBO U CIEJIOK C HUM B
Poccuiickoit ®enepauuu. — M.: «Ocb-89», 2005. C. 79.
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9. CuryanuonHas 3aaavya: Poccuiicknii rpaxknanud Bounos u rpaxnaanun Uraann Kosomoo0
3aKJII0YUJIM J0TOBOP KYILUIUM-NPOAA’KM BHJLIbI B MPOCTOIl MUCbMEHHOIH (hopMe, YTO JONMYCTHMO 1O
3akoHoAaTenbcTBY UTanum, U nmoaajm 3asiBjieHHe 0 TPAHCKPUIILMHU JokyMeHTa B KoHcepBaTopuio
peecTpoB HeABH:KUMOCTH. OIHAKO B perucrpanmuu ObLIO OTKA3aHO CO CCHLIKOW Ha TO, 4TO
NpeacTABJCHHbIN Al TPAHCKPUIIIMH AaKT BBINOJHEH B HeHajJlexauledl ¢opme, B 4YaCTHOCTH,
NOANUCH CTOPOH Ha IOTOBOPE He 3aCBU/IeTeIbCTBOBAHBI HOTAPHYCOM.

Ilpagomepen nu omkaz Koncepeamopuu peecmpoe neogusxcumocmu?

Kniou omeema/pewenue, pexomenoayuu no 8bINOIHEHUIO 3a0AHUA.

Ilpu pewenuu 3a0auu cmyoeHmy HeoOX00UMO, npedHcoe BCe20, NPABUTILHO ONpeoeiums
Gaxkmuyeckue obcmoamenvcmea oena, umelwue Npagogoe 3Hauenue, OCYwecmeums Kearupurayuo
NOHAMULL, ONpPedeIums NPUMEHUMble HOPMbl MAMEPUATLHO-NPABOBO20 U  KOJLIUSUOHHO-NPABOBO2O
pezynuposanus, cooepicawuecs 8 0a306blX HOPMAMUBHLIX NPABOBLIX AKMAX OMEYeCmeeHH020 U
3apy6edcHo20 3aKOHO0AMENbCMEA, A MAKICE OCHOBHBIX MENCOYHAPOOHBIX COLIAULEHUSX U 002080PaX, 8
Komopulx npunumaem yuacmue Poccuiickaa ®edepayus, a makce NpasuibHO NPUMEHUMb HOPMbl
UBOPAHHO20 HA OCHOBAHUU KOLIUZUOHHBIX NPABUL POCCULICKO20 U (UTU) UHOCMPAHHO20 UMMOOUTUAPHO2O
npasa (6 cayuae, eciu npu pewlenuy 3a0a4u cmyoeHm noumen, Ymo oHo He npeonoiazdaem npumeHeHue
KOJLTUBUOHHBIX HOPM, Ce0yem OZPAHUNUMbCS AHATUZ0M MAMePUaIbHO-npasosvix Hopm). Ilpu pewenuu
3a0a4u cmyoeHmy HeoOX00UMO C Y4emom COOmeemcmeayrueli npasonpuMeHUme IbHol NpaKmuKu,
OOKMPUHATILHBIX HAPAOOMOK, NPABUTLHO UCHONL306AMb  UMMOOUIUAPHO-NPABOSYIO  MEPMUHOTIOUIO,
nposecmu CpasHumMenbHbll AHATU3 NPABOBOU Pe2laMeHMAYUU 8 COOMBEMCMBYIOWUX 20CYO0aPCMEax, 0amby
OYEHKY NPABOMEPHOCMU NOBEOCHUsL CYOBEKMO8, NPEOI0NCUMb BAPUAHNBL PEULeHUsT ONUCAHHOU 8 3a0aye
NPABONPUMEHUMENbHOU  NPOOIeMbl, CHPOSHOZUPOBAMb BO3MOJNCHbIE DPUCKU U NPeOloNCUMb Nymu
YCMpaueHusi maxkux puckog. Hcnonv3osanue HOpMamueHO-nNPABoSvbIX aKMmMos8, CYyOeOHOU NPAKMUKU U
JUMepamypvl Ha UHOCMPAHHOM s13bIKe He ABNAeMC 00A3aAMeNbHbIM.

IIpoBepka Ha HajJM4YMe MHOCTPAHHOIO JJIEMEHTA B OTHOWIeHMH: Kak BHUIHO, UMEIOT MECTO
OTHOILIEHMSI, OCJIO’)KHEHHbIE HHOCTPAHHBIM 3J1eMEHTOM, cT. 1186 I'K (nHOCTpaHHBIE 3J1IeMEHTHI: CyObEKThI
UMEIOT pa3Hoe rpaxxaaHcTBo: PO u Utanus; o0bekT — Buiia Haxoautcst B Mtanuu, a ogHa U3 CTOPOH
JIOTOBOpa O MpOoJaXe BBl — rpaxaaHuH P®; ropuandeckuil ¢akT — 3aKiIIOU€HHE JOroBOpa KyIUIH-
POk 3a pyoesxoM — Juid rpakjanuHa P®). JlanHas 3a1aua oTpa)kaeT TEHICHIIUIO YCIIOKHEHHSI YaCTHO-
IIPABOBBIX OTHOLIEHWH, B TOM 4YHCJIE, WHOCTPaHHBIM JJIEMEHTOM, CBS3aHHYIO C PpacHIMPEHUEM
MEXIYHAPOJHBIX CBA3EH POCCUNCKHUX IPAK]IaH.

Kpanudukanuss BWILIBI, pacnosokeHHoii B UTaanu, Kak HeABHKUMOCTH: JJI1 KOPPEKTHOTO
pelieHys 3a1a4yi HeoOXO0AMMO MPEKIE BCEro KBAMU(UIIMPOBATH MOHITHE «BUJUIA» C TOYKU 3PEHUS €ro
OTHECEHHUS K JBI)KHMOMY WJIM HEABMKMMOMY MMYIIECTBY. DTO OyJeT UMeTh 3Hau€HHUe B JalibHEHIeMm,
JUISL OTpeAeNeHUs] NMPUMEHUMBIX KoiusuonHelx HOpM. Ha 3Ty ocobGeHHOcTh oOpaiiaer BHUMaHHE
Bpounucnas Muunciasosuy I'onrano?.

B cuny cr. 1205, m. 1 ct. 1205.1 TK P® nanubiit Bompoc pemraercst mo mpaBy, MOJICKAIIEMY
IIPUMEHEHHUIO K BEIHBIM IIpaBaM, T.€. 10 3aKOHY MECTAa HAaXOXKJEHUsA UMYILECTBA, T.€. B JaHHOM CIlydae:
no uranbsHckoMy mpaBy. Cormacuo cr. 812 'K Uranum? Buima Kak 374aHHE OTHOCHTCS K OOBEKTaM
HEBM)KUMOCTH.

KBanudukanusi npaBooTHOIIEeHUsI, BbLIOOP NMPUMEHHMOI0 NpaBa, OLEHKA NPaBOMEPHOCTH
NOBe/leHUsl CTOPOH U oTka3a KoHcepBaropum peectpoB HeaBm:xuMocTH: M3 3amaum ciegyer, 4ro
CTOPOHBI MOJANUCATM B TMPOCTON MHUCBMEHHOW ¢opMe JOroBop KyIIU-TpoAaku BuLIbl. [Ipaso,
IPUMEHUMOE K IIpaBaM U 0053aHHOCTSIM U3 3TOTO J0roBopa, onpenensercs cr. 1213 'K PO (cnenunansHas

1 Cwm., nanp.: Mex/ryHapoiHOe 4acTHOE npaBo : yuebuuk / b. M. Tonrano, A. B. Maiigar, 1. B. Mypsun [u ap.] ; oTB.
pen. npod., 3acin. ropuct PO b. M. I'onrano. Ykas. cou. C. 37 (aBrop 1. 2 «OO0Immue HoJI0KEeHNST MEKTYHAPOIHOTO YaCTHOTO
npasa» - b. M. I'onrano).

2 [loHATHE HEIBUKUMOCTH I10 3aKOHOJATeNLCTBY MTanuu obcyskaanock Ha nekiuu. Cum. taxxke: |1 Codice Civile
Italiano // http://www.jus.unitn.it/cardozo/Obiter_Dictum/codciv/home.html.
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HOpMa 110 oTHOIIeHHIO K cT. 1211 'K P®). J/lanHast HOpMma B KaueCTBE OCHOBHOW KOJUTM3MOHHOU MTPUBS3KU
[OCJI€ 3aKOHAa AaBTOHOMHMM BOJIM CTOPOH HA3bIBae€T 3aKOH HauOojiee TECHOM CBSI3M, YCTaHABJIMBAsA
IPE3YMIILHIO TAKOW CBSI3U C 3aKOHOM MecTa Haxox1eHus HeaBkuMoctu. Kommmsnonnoe npaso Mranuu,
c yuetoMm cT. 57 3akona ot 31.05.1995 Ne 218 «Pedopma UTambSIHCKOW CHUCTEMBI MEXIYHAPOIHOTO
yacTHOro TpaBa»! u cT. 4 KoHBeHIMM O MpaBe, MPUMEHMMOM K KOHTPAKTHBIM 06S3aTeIbCcTBAM, Pum,
19.06.1980 (Poccust ne yuactByer B KOHBEHIMM), YyCTaHaBIMBAET aHAJOTUYHOE CIICHHAIBHOE
peryarpoBaHue JOTOBOPHBIX OTHOILEHHH CTOPOH: IO IPaBy MECTOHAXOXKJIEHHS HEIBUKUMOCTH, T.€. 110
UTAJIbSIHCKOMY IIPaBYy.

TpeboBanus k popme gorosopa o nepegayue npaBa HEABMKUMOM COOCTBEHHOCTH TaKXke, 10 00IeMy
IpaBWly, MOAYMUHAIOTCS MpPaBy CTPaHbl MECTOHaxoXaeHWus Bemu (1. 6 cr. 9 KonBeHuuum o mpase,
MPUMEHUMOM K KOHTPAKTHBIM oOsi3arenbcTBaM, PuM, 19.06.1980). Takxe 3aKkOoHY MeCTOHAXOXKICHUS
HEJBM)KMMOKM BEIIM MOMYMHSIOTCS BOMPOCH BO3HUKHOBEHUS MpaBa coOcTBeHHOCTH (cT. 51 3akoHa ot
31.05.1995 Ne 218), myOnumuarus (OIJIallIeHWE) aKTOB, KAacCAIONIMXCS BO3HUKHOBEHHS, IEpexojia M
IIpEeKpaleHus BEIHbIX 1paB (cT. 55 3akoHa ot 31.05.1995 Ne 218). AHanoruussle npaBuia JIeHCTBYIOT U
B Poccuu (11. 4 cT. 1209 'K PO, ct. 1205, 1205.1 'K P®, ct1. 1213 I'K P®, 1. 25 [TocTanosnenus [Lnenyma
BepxoBuoro Cyna PO ot 9 utonst 2019 r. Ne 24 «O npuMeHeHUH HOPM MEXIyHAPOHOTO YaCTHOTO MpaBa
cynamu Poccuiickoit @enepanun»).

[Tonoxenue ct. 55 3akona ot 31.05.1995 Ne 218 umeer ocoboe 3HaueHME, OCKOJIbKY B 3ajaue
oOcyxnaeTcsi UMeHHO oTka3 KoHcepBaTopuM pPeecTpoB HEIABMKUMOCTH (PETUCTPUPYIOLIEro OpraHa
Wrtanuu) B TpaHCKPUIILIMK AOTOBOPA KYIJIU-TPOAAXKU BUILIBI (T.€. perucTpamuu (OrjaameHus) yKa3aHHOro
akta (u/mmu ero »3¢¢exra) B KoHcepBaropuum peecTpoB HEIBMKMMOCTH IYyTEM COXPAaHEHUS
PErUCTPUPYIOIIMM OpPraHOM KOIIMM COOTBETCTBYIOLIETO aKTa O HEABMKMMOCTH U 3aHECEHHUS €ro
COJIEpKAHUsL B PEECTp TPAHCKPHUIILUM, MOCIEe Yero COBEPIIEHHBIH akT O HEIBMKMMOCTH IpuoOperaer
3¢ deKT MPOTUBONOCTaBUMOCTH, CT. 2664 I'K Utanun).

VccnenoBanuio yKa3aHHOTO MHCTHTyTa mocBdalieHa pabora Ilaono I'apOapuno, mpodeccopa
Vuuepcurera Bocrounoro Ilbemonta (Mtanus), nepeBeaeHHas Ha pycckuil s3blk JlaHuuiaom
OnerosuueM Ty30BBIM?,

Omnwupasich Ha yKa3aHHOE MCCIIE0BaHIE, HEOOXOIUMO OTMETHTD CIIEYIOMIEE.

Kak wu3BecTHO, HTaNbSIHCKOE MpPaBO, KaKk M (paHIy3CKOe SBISETCS NPUMEPOM pealu3aluu
KOHCEHCYaJIbHOU Mepeaayun npaBa COOCTBEHHOCTH; PErUCTpalus akTa o nepegade nmpaBa cOOCTBEHHOCTH
UMeeT He KOHCTUTYTHBHOE 3HaueHue, a 3(pPeKT MpoTHBOMOCTABUMOCTH: BOZMOKHOCTh TPOTUBOIIOCTABUTh
BO3HUKILIEE I10 CJEJIKE MPAaBO TPEThUM JHIAM (3TO MPaBUJIO JIEHCTBYET MOYTH HA TEPPUTOPUU BCEH
Wramun). 'K Utanun He ycTaHaBIMBaeT HEOOXOIUMOCTH COBEPIIEHUS J0TOBOPA, MEPEHOCSIIEro IpaBo
COOCTBEHHOCTHU Ha HEJIBUKUMOCTD, B HOTapraibHOU ¢popme (cT. 1350 'K Utanuu roBoput 0 BO3MOKHOCTH
3aKJIFOYEHHS TAKOT'O JIOTOBOPA HE TOJBKO B (pOpMe MyOJIMYHOTO aKTa, HO U B (hOpMe YaCTHOTO MUCHMA).
CnenoBarenbHO, 10roBop Me:x1y Bonnosbim u Koiom6o coBepuien B Haju1e:xkamei popme.

B To xe Bpems, cornacHo cT. 2643 I'K Mranuu, ykazaHHBII JOTOBOP MOMJIEKUT TPAHCKPHUIILINY, A CT.
2657 T'K Urtanuu ocHOBaHUEM Ul TPAHCKPHUIILHMHU SIBISIETCA MO0 cyaeOHOe peleHue, 00 myOoanyHbIi
aKkT (B TOM YMCJ€ HOTApHaJbHbIN), JINOO YaCTHOE MUCHMO, MOANMCH Ha KOTOPOM 3aCBUETEIbCTBOBAHbI
HOTapUyCOM WMJIM TIOJATBEPKIEHBI B Cy/1eO0HOM nopsifike. C yueToM peIKOCTH MOCieIHEeN albTepHaTUBbI (0
4YeM JI0BOJIBHO Mo/poOHO mumeT npodeccop ['apbaprHO B yKa3aHHOM cTaThe) M HEOOBIYHOCTH TEPBOH,
CaMOW pPacnpOCTPAaHEHHOW W TNPUBBIYHOM [JI1 MUTAJbIHCKOW IOPUJIMYECKOW TPAKTHUKUA SIBJISIETCA
TPAHCKPHIILIMS HAa OCHOBAHWU HOTapUAIbHO-YAOCTOBEPEHHOro JoroBopa. Takum o0pa3zoMm, OTKa3
PerucTpUpyIoLIero OpraHa sABJaseTcs: 3AKOHHbIM.

CTopoHBI 10rOBOpA, CIEI0BATENIBHO, JAODKHBI OCO3HABATh, YTO COBEPLICHHME CHIEIKU B IPOCTON
nucbMeHHOU (opme (B (opme yacTHOro akra) OyneT MMETh CBOMM IIOCIIEJCTBHEM HEBO3MOXHOCTH
OCYILECTBIICHHS MMyOIMUHON 003aHHOCTH 1O €r0 TPAHCKPHUIIIIMHU, HO Ha JIEHCTBUTENBHOCTD JIOTOBOPA 3TO
HE TOBJUSET, OAHAKO (PAaKTHUUECKU 3TO CY3UT BO3MOXKHOCTH IpUOOpeTaTess BEIH, CO34acT PUCK JIBONHOM

1 Cm.: MexnynapoaHoe uactHoe npaBo. COOpHUK HalMOHaNbHBIX Koaudukanuii / Coct. u pen. B. [nexanos — M., 2021.
C. 346.
2 Tap6apuno I1. HeiBUKUMOE HMYIIIECTBO U TPAHCKPHUIIIKUS B UTAILSHCKOM Tipase (1iep. ¢ ut. — JI. O. Ty308) // BecTHuk
9KOHOMHUUEcKoro npasocynust Poccuiickoit deneparun. 2017. Ne 1. C. 134-160.
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NPOIaXKH, T0OPOCOBECTHOTO MPUOOPETEHHS BEIIM IPYTUMU JIMIIAMH, T.€. TpaBa MPHOOpeTaTessi MOTYT
ObITh HapylleHbl. B TO e Bpems, ydacTHe HOTapuyca IpPU COBEPIICHUU CICIKH O00ecrednBaeT
JIOTIOJTHUTEIIbHBIC TapaHTHH Uil TpuoOperatenss (HOTapUyC HCCICIyeT W OIMOBECTUT CTOPOHBI O
COJIEpP’)KaHUU PEECTPOB HEJIBMIKUMOCTH, a MPHU €ro OUIMOKE, COTJIACHO MPOAHATU3UPOBAHHON B CTAThe
npodeccopa ['apbapuno cynedHoi npaktuke Kaccarmmonnoro cyaa (pemenue ot 20.07.2005 Ne 15252),
pHOOpeTaTeNb MPU3HACTCS JOOPOCOBECTHBIM, a HOTApUYC MOXKET OBITh MPUBICYECH K TPa)KIaHCKO-
TIPaBOBOI1 OTBETCTBEHHOCTH .

OnucanHasi perJaMeHTalUs BHITJISIUT JOBOJIBHO IMPOTUBOPEUUBO, U JIaXKE BBOJIUT B 3a0ITyXKJICHUE,
IIPY OMTUCAHHBIX 00CTOATEBCTBAX UTATBIHCKOE 3aKOHOIATENILCTBO MPEICTABISIIOCH ObI 00JIee JIOTHYHBIM,
eciu Obl TpeOoBaHUS K (popMe JOoroBopa KyIIU-TIPOIaKH HEIBIIKUMOCTH COBIA I ObI C TPEOOBAHUSIMH
K TOMY € JIOTOBOPY KaK OCHOBaHWIO JUIsl TPAHCKPHIIMU. Ha Tekymwii e MOMEHT Ui yCTpPaHEHUS
OCHOBaHUH JUIsl OTKa3a B PETUCTpaluU (TPAHCKPHUIIIIUK) CTOPOHAM CJIETYET BBITOJHUTH HEOOXOIUMYIO
(bopManbHYIO TIPOLIEYPY O «PETPOAYKIIHHI CAETKH.

10. duckyccusi: O3nakombTech ¢ [loctanoBienuem Ilpesmanyma BAC P® ot 26.10.1999 Ne
3655/99 no neay Ne 4369/616. Cpasnume nooxoo poccuiickozo cyoa ¢ nonoxcenuamu napazpaga 94
I'epmanckozo I'pasrxcoanckozo Ynooxncenus. Illpedocmasvme ananus 6 popme Kpamkozo 3aKnoueHus.

Kniou omeema/pewenue, pexomenoayuu no 8bINOIHEHUIO 3A0AHU.

Huckyccus aensemcs pazHo8UOHOCMbIO CROPA, OIUKOU K NOJleMuKe, U npedcmaeisem cooou cepuio
ymeepoicoeHull, no ouepeou 8biCKA3bIBAEMbIX VUACMHUKAMU N0 meme, 0003HAYEHHOU 8 NOCMABIEHHOU 6
3a0anuu npodneme. Llenv ouckyccuu - oocyscoenHue nOCmMasieHHoU npoodIeMbl UMMOOUTUAPHO20 NPaAsd,
umeroueli OUCKYCCUOHHbLI Xapakmep, ¢ HamepeHuem 00Cmuyb 83aumonpuemiemoco pewerust. Cmyoenmul
noxyuarom 3a0anue 3a01a208PeMeHHO U 20MOBAM C80U 0OOCHOBAHHbIE NOZUYUU NO CYUEeCMB) 3A0AHHOU
memvl. Ha 3ausamuu evicmynaem cnukep, 6blcKa3vleaen C6010 MOUKY 3PEHUS, €20 eOUHOMBIUICHHUKY U
ONNOHEHMbL, OMEeUarom Ha 8ONPOCHI, NOCMABIeHHble Opye Opyey U npenodasamenem, 6NOCIEOCMBUU
CmyOeHmbl eMecme ¢ Npenooagamenem peioMupyrom UslodCeHHoe, O0alom OYeHKY NpPeoCmAGieHHOU
nosuyuu. Ilpenooasamenv Oaem oOyeHOUHOe CYHcOeHUe OKOHYAMENbHO CEHOPMUPOBAHHOU NOZUYUU BO
8pemMsi OUCKYCCUU U OYeHUBaem aKmueHOCMb CMYOeHMO8 8 X00e OUCKYCCUU, 6bICMAGIsis UM Oallbl
CONACHO KpUmMepusim oyenusanus, onpedeieHuvim Paboueli npoepammort Oucyuniutbi.

Kparkoe u3noxkenue ¢padyabl ykazanHoro gejaa Ne 4369/616 m BbiBogoB cyaa: OOuiecTBo
«bactnon KCBb» oOpatuiiocs B cya ¢ uckoM k o6mectBy «Kotremxk-bant» n banky ¢ uckom o npusHaHuu
npaBa coOCTBeHHOCTH Ha 117 aBepHBIX OJI0KOB M OCBOOOXKIEHUH UX OT apecTa (apecT HaJIOkKEH CYJIOM I10
xonaraiictey banka (kpemuropa obmectBa «Korremk-banTt») Ha cTpouTeNbHBIE MaTepHabl,
000pyJIOBaHUE U MHOE MMYILECTBO, PACIONOKEHHOE Ha CKJIaJax M MPOM3BOJICTBEHHOH 0a3e oOIecTBa
«Korremx-bant» (B TOM 4nciIe B TOMEMIEHUSIX KOHKPETHOTO CTposiierocs qoma). @alyma ema cocrosma
B TOM, uTO 0011ecTBO «bactron KCb» (3aka3uuk) u o6mectBo «KoTremk-banty (MmoapsaurK) 3aKII0UnId
JIOTOBOP TOAPsAa Ha JOCTPOMKY BBIIIEYIOMSHYTOTO MHOTOKBAPTHPHOTO J0OMa MK TMBEHHEM OIS TINKA.
[ToapsauuK yCTaHOBHII Ha JaHHOM 00BEKTe 66 JABEpPHBIX OJIOKOB, a 3aKa34YMK OIUIATHII KaK pabOThl, TaK U
JIBEpHBIC OJIOKU. BiocieIcTBUM CTOPOHBI MMPEKPATHIIN CBOE JOTOBOPHOE OTHOIICHHUE, IOM OB JIOCTPOEH
CHJIAMH MHBIX MOAPSIYUKOB.

Bericmiast cyneOHas MHCTaHIMS covsia IPaBUIILHBIM OCBOOOKIEHHE OT apecTta 66 1BEpHBIX OJOKOB:

- Ha MOMEHT apecTa COOCTBEHHHUKOM HEJBMKUMOCTH, B KOTOpPOW HaxXOJIATCS IBEpHBbIE OJOKH,
apisiiock obmecTBo «bactnon KCbhy (3aka3zumk);

- YCTaHOBJIEHHBIE JIBEpHBIE OJIOKH «...TIepecTanu ObITh OT/AEIbHBIMA CAMOCTOSITEIbHBIMI O0bEKTaMHU
COOCTBEHHOCTH, a CTAJIM YaCTHIO MPUHAUICKAIIEH HCTIy HEIBUKHUMOCTH.», CIIEIOBATEIIEHO, TPeOOBaHUE
0 MIPU3HAHUY NpaBa COOCTBEHHOCTH Ha JIBEPHbIE OJIOKM HEKOPPEKTHO;

! Tap6apuno I1. Ykas. cou. C. 152-153.
2 Tap6apuno I1. Ykas. cou. C. 152.
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- IBepHBIE OJIOKH HE CYHIECTBYIOT KaK OTAENIbHBII MpeMeT U He pUHa IekaT o0iecTBy «KoTTemx-
bant» BBUIY npekpallieHus JOrOBOPHBIX MOAPSIAHBIX OTHOIICHU.

O cynp6e ocTalbHBIX JBEPHBIX OJIOKOB HEM3BECTHO.

Kparkoe m3ioxenue naparpaga 94 I'epmanckoro I'paxkaaHckoro YJ/ioxkeHHsI 1 AKTOB ero
tojkoBanus: (1) CormacHo § 94 I'TY K CyIIECTBEHHBIM COCTABHBIM YacTSAM 3€MEIBLHOIO ydacTKa
OTHOCSITCSI TECHO CBSI3aHHBIE C 3eMJIEH BEIIU, B 0COOCHHOCTH, 3J]aHus, TaK K€, KaK U MPOJAYKThI 3eMJIeIeTUs
JI0 TeX IOp, MOKA OHU CBA3aHbl C MO4YBOMl. CeMeHa ¢ MOMEHTa BBICEMBAHMS, PACTEHHUS C MOMEHTa
BBICQ)KMBAHUS SBIISIIOTCS CYIIECTBEHHOM COCTaBHOM 4acThIO 3eMeNbHOro yyactka. (2) K cyiectBeHHbIM
COCTAaBHBIM YaCTAM 37aHUsI OTHOCSTCS BEIIH, BKJIOUEHHBIE B 3[JaHUE IIPH €r0 CO3JaHUU.

Kak ormeuaercs B pabote FO. A. Bonouaii, «permarommm 3ech SIBIISETCS BOMPOC, PaCCMATPUBACTCS
U JaHHOE 3/MaHMe 0e3 ATux 4actei kak nenoctHoe (BGH NJW 1984, 2277, 2278). K nomoOHbIM
CYILIECTBEHHBIM COCTAaBHBIM YaCTsIM 3JIaHUSI OTHOCSITCSI, HAIIPUMEP, OKHA, ABEPH, KPOBEJIbHAS Yepernula,
TIPHCIIOCOOTEH S TS OTOIUICHHS, BAHHEI U T. A.»".

BroisiB/1eHHe CXO/ICTB M OTJIMY Uil ONMCAHHBIX Mo/IeJiell, BbIIBUKEHNE Te3NCOB /1JI51 00CYKICHUS |
B IIPUBEJCHHOM POCCHICKOM Cy/leOHOM aKT€ ONMMUCHIBAETCS CUTyalus, IpU KOTOPOMl BCTPOEHHBIE MPHU
CTPOUTEIILCTBE 3/aHUS JBEPHBIC OJOKH CyI0M KBaTU(UIMPOBAHBI KaK YacTH OOBEKTA HEIBHKUMOCTH,
YTPaTUBIINE CBOIO OOBEKTOCIIOCOOHOCTH: MO CYTH, KaXJIbIi M3 JBEPHBIX OJOKOB KaK CaMOCTOSATEIbHas
00BEKTOCTIOCOOHAs BEIb IOPUIMYECKH MOTHO. YK€ B 3TOM CMBICIE HE MOTJIO UATH PEYU O MPU3HAHUU
CaMOCTOSITENILHOTO MpaBa COOCTBEHHOCTU HU JaHHBIE OJIOKH.

IIpuBeneHHBI NpUMEpP — HE EIUHCTBEHHBIM. Tak, CXOXee pelleHHue IPUHATO KaCCallMOHHON
kosuterued BC P®: cyn npusHail, 4To SJHEPreTUUYECKUE CETH, MEXaHUYECKOE, SJIEKTPUUYECKOE, CAHUTAPHO-
TEXHUYECKOE M MHOE 000pYyI0BaHKE, HAXOISAIIEECs BHYTPH KUJIOTO MIOMEIIEHUS, SIBIISIETCS €T0 COCTABHOU
4acThHI0Z.

B nenom, HETpyIHO 3aMETUTHh TEHICHIMIO MO MPU3HAHUIO MOAOOHBIX YAaCTEH, BKIIOYCHHBIX MPU
CTPOUTENIbCTBE TaK HA3bIBAEMBIX AHTPONOTEHHBIX OOBEKTOB HEIBMKMMOCTH MO MPUPOJE, B KauecTBe
COCTaBHBIX YacTel HENEeNMMON BEIIM, Pa3BUTHE KOTOPOH 3aBEPIIMIOCH Ha OIPEICICHHOM JTare
npuHsataeM DeaepanbHoro 3akona ot 2 utojist 2013 r. Ne 142-03 «O BHeceHUH U3MEHEHUH B MoIpa3aen 3
pazaena I vactu nepoi ['paxknanckoro koaekca Poccuiickoit @enepanum»: B I'paxaanckom kojekce PO
ObLy1a CyIIECTBEHHO nepepaboTana cratbsa 133 0 HeAenIuMoil Bely, TOSIBHIIOCH TOHSTHE COCTABHOM YacTH;
a TaK)Ke MOSBUJIOCH TIOHSTHE €IMHOTO HeBIKUMOro komruiekca (ct. 133.1 'K P®D).

B I'epmanun taxxke Ha ypoBHe I'TY cyluecTByeT MOHATHE COCTABHOM 4acTH BELIM, OJHAKO, KaK
MOXHO 3aMETUTh, €AUHBIM 1eabiM B ['TY npusnaeTcs gaxe He 3JaHHE, a 3€MEJIbHBIA Y4aCTOK CO BCEMHU
MPOYHO CBS3aHHBIMH C HUM 4YacTsAMU. Tem caMbiM, popmupyeTcs Hekas aOCTpaKTHas «MaTpEIIKa:
00bekTOM HenBKUMOCTH B DPI™ 00bIYHO Ha3bIBaeTCs 3eMebHBIN yuacTok (Grundstiick), ero cocraBHas
4acTh — 3JlJaHUE, a COCTaBHAsl YacTh MOCIEIHEr0 — Hamp., JABEpHbIE OJOKH, U BCE 3TO BMECTE U €CTh
3eMENIbHBIM Y9aCTOK Kak OOBEKT MpaBa. ITO BEChbMa CYIIECTBEHHOE Pa3IMune C POCCUMCKUM MTPaBOM.

W ykazaHHOe pa3nuuue BBHIBOJUT HAC Ha OOCYXJCHHE MPOOJIeMbl eIMHOr0 00bEeKTa, 0 KOTOPOU
BechMa T0poOHO mmmerT Poman CepreeBumu bep3eHko B cBoeit MoHorpapum®. M3BecTHO, 4TO B
POCCHUICKOM TpaBe Ha TEKYIIMA MOMEHT peallu30BaH MPUHIUI €AMHCTBA CYAbObI 3eMETTbHOTO y4acTKa U
PaCIOJIOKEHHOTO Ha HEM 3JIaHUsI, CTPOCHHS, COOPYKEHUsI, 00bEKTa HE3aBEPIIEHHOTO CTPOUTEIHCTBA, YTO
HEPABHO3HAYHO FEPMAHCKOMY «EIUHOMY OOBEKTY.

CTouMT JIM CTPEMHUTHCH K peau3aluM TOocJeHel Moaeau, BUAS Tiepel coOOW repMaHCKue
MPUMEPBI, CBUAECTENIBCTBYIOIINE O HENPUHITUN F€PMAHCKOM MPAKTUKOM, B TOM UUCIIE, 3aKOHOTBOPUYECKOM,
9TOM KOHCTPYKIIUU B YHCTOM BHUJE (BO3BMEM, K MPUMEPY, ITPABO COOCTBEHHOCTH HA KHUJIO€ TTOMEIICHHE,
NPUPAaBHUMOE K 3eMelbHOMY ywacTky?)? Ilomaraio, d9TO COBpPEMEHHOE POCCHHCKOE HPaBOBOE
peryaupoBaHUe SBISETCS ONTUMATIBLHBIM.

1 Bonouaii, 0. A. Ykas3. cou. C. 26.
2 Onpenenenne BepxosHoro cyaa Poccuiickoii ®enepamuu ot 13 despans 2007 roma Ne KAC06-563 // CTIC «apanT».
3 Cwm.: Bessenro P. C. Beesienue B poccuiickoe npaBo Heaswxumocth / P. C. BeB3eHKo. — 2-¢ u3J1., UCTIp. U JIOIL . — M.
Craryr, 2022. C. 51-92.
4 Bonouait, 0. A. Ykas. cou. C. 31-33.
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Hpyras npob6iema, KOTOPYIO CTOUT OOCYIUTh B XOZ€ TUCKYCCUHU — 3TO KOPPEKTHOCTh peJaKIuu
cT. 133 I'K P®. Taxk, B HACTOSAIIMI MOMEHT OHA B OTIPENICJIEHHOM CMBICIIE 00bEJMHMIIA B ceOe 1 MOHSTHE
HeJeJINMOi Bellll, M MOHATHE COCTABHOI Bellld, M MOHATHE CJI0KHOM Belllu.

Tak, no meTkoMy BblpaxkeHHI0 Pomana CepreeBuua beB3eHKko, «Ci0XHas Bellb — 3TO HE BEIllb, a
TIpaBoOBOil peXHM». B KadecTBe NpPHMEPOB CIOKHON Bl POCCHICKHE aBTOPHI HA3BIBAIOT CEPBH3,
MeOCNbHBI TapHUTYpP, HECKOJBKO OOBEIUHEHHBIX (DYHKIMOHAIBHO 3MaHWi (mpumepsl Pomana
Cepreesuua bep3enko)?, nim 6ubnuoreka, crano (mpuMepsl Makcuma Mapatosrua Baneesa®). Ho a1 xe
BEUIM MOI'YT TpPAKTOBAaTbCid B INPAKTUKE Kak Heaenumble (Hamp., 1. 35 IlocranoBnenus Ilnenyma
Bepxonoro Cyna P® u Ilnenyma Briciiero Apoutpaxsoro Cyna P® ot 1 uromst 1996 . Ne 6/8 «O
HEKOTOPBIX BOIIPOCAX, CBSI3aHHBIX C IIPUMEHEHMEM 4acTH IepBoi I'paxkmanckoro xoxexca Poccuiickon
Oenepanuny). A B cr. 133 'K PO oTrmeuaercs, 4To Heaenumasi BEIlb COCTOUT U3 COCTABHBIX YaCTEH.
CocraBHas Bellb, B CBOIO o4epenb, paccmarpuBaercs P. C. beB3eHko kak equHast B 000poTe, 0HAKO MpU
9TOM, BO3MOXXHO, mpoTuBopeurnBO P. C. BeB3eHKO pa3genseT CcOCTaBHbIE YacTH Ha OTICIHUMBIE U
HeoTaenuMble’ (Ha TepBHI  B3IIAA, BHAMTCA JONYCTUMON aHANOrUs C  CYIIECTBEHHBIMH,
HECYIIECTBEHHBIMU WJIU J1a)K€ MHUMBIMH COCTABHBIMH 4acTsIMH 3eMenbHoro yuactka B ®PI, Ho Bce xe,
KaK MOXXHO CyIUTbh, aBTOp muuieT o apyrom). [lomaraio, 4To ommcaHHast paccoriiacOBaHHOCTh TpeOyeT
YTOYHEHHSI ONTMCAHHBIX MOHSATHUH.

TakuMm o0pa3om, aHanu3 HeOOIbIIOro o 00beMy nocranosinenus [Ipesnauyma BAC PO B acniexre
€ro CPaBHEHHUS C TEPMAHCKON MOJIETIbIO HEABMKMUMOCTH, a TAK)KE C YUETOM COBpeMEeHHbIX n3MeHeHui ['K
P® mno3Bonmi BBISBUTH HECKOJBKO HOBBIX MpoOJeM (BOMPOCOB), OOCYKICHHE KOTOPBIX B pamKax
HACTOALIEH TUCKYCCHH MOTJIO Obl BHECTU CBOI HEOOJBIION BKIIAJ] B UX PELICHHE.

11. Pedepar

Kniou omeema/pewienue, pekomenoayuu no 6bINOIHEHUIO 3A0AHUA:

Beinonnenue pedepara sBIseTCA OJHOM M3 COCTaBIAIOLIMX YYEOHOH AESATENbHOCTH CTYIEHTa I10
OBJIA/ICHUIO 3HAHUSMHU B 00JIACTH POCCUMCKOI0 U 3apy0eKHOI0 MMMOOUIMAPHOIO IIPaBa, a TAKKE CIIYKUT
(dopMoOii POBEPKU YPOBHS OCBOEHMSI CTYJEHTOM COJAEP)KaHUS TUCHMILIMHBL. [Ipy BBIOJHEHUH 3TOTO
MEPONPUITUS CTYACHT JAOKEH MPOJIEMOHCTPUPOBATh CBOM HABBIKM CPAaBHUTEIBHOTO aHAJIM3a MPaBOBBIX
HOPM, IIPaBOIIPUMEHUTEIBHON TPAKTUKU U JOKTPUHBI B OTHOLIEHUH KOHKPETHOI'O BOIIPOCA, aKTyaJIbHOTO
C TOYKM 3pEHHUs MPABONPUMEHEHMs, HaBBIKM KBATM(QHUIMPOBAHHOIO IMPUMEHEHHSI  HOPMATHUBHBIX
IPaBOBBIX aKTOB B KOHKPETHBIX chepax IOpUANYECKOM NI TeIbHOCTH, peaan3alii HOPMbl MaTEPUATbHOTO
npaBa, TMOATOTOBKM KBaJU(UIMPOBAHHBIX IOPUAMUYECKUX 3aKJIIOUEHUH IO BOIPOCAM TOJKOBAaHUS,
peanu3alyy 1 IpUMEHEHUs! HOpM, JIEHCTBYIOIUX B chepe poCCUIHCKOTo U 3apy0eKHOT0 MMMOOUIMAPHOTO
IpaBa, ONpPEJEICHHUS C YYETOM BBISIBICHHBIX NPaBONPUMEHUTEIbHBIX MpoOJeM MyTel NanbHEWIIero
COBEpPILEHCTBOBAHUS 3aKOHOJATEIbCTBA; BBISBICHUS OCOOCHHOCTEH IPAaBOBOTO peXHMa OOBEKTOB
HEJBM>KMMOCTH 110 TIpaBy Poccuu M MHOCTpaHHBIX TOCYAAPCTB, OMPEENICHNS BEPHBIX CIIOCOO0B 3alIUTHI
UMMOOMITHAPHBIX TIPAB.

ONUCAHUE U OBIIUE PEKOMEHJIALIMHA

! Bepsenko, P.C. 3eMenbHBIH y4acTOK ¢ MOCTPOMKAMU Ha HEM: BBEJEHHE B POCCHICKOE MPaBO HEIBMKHMOCTH
[Dnexrponnsrii pecype] / P.C. bessenko. - M. : Craryr, 2017. - 80 ¢. - ISBN 978-5-8354-1393-5. - TekcT : 3JIeKTPOHHBIM. -
URL.: https://znanium.com/catalog/product/1014819. ¢. 35. — Pexum J0CTyIa: 10 MOIIHUCKE.

2 bensenko, P.C. 3eMebHBIN y4acTOK ¢ MOCTPOHKAMHU Ha HEM: BBEJIEHHE B POCCUIHCKOE MPABO HEJBMXMMOCTH YKa3. cod.
C. 35.

3 'pasknanckoe 1paBo : yaeOHuK : B 2 Tomax. Tom 1/ mox pex. b. M. Tonrano. Vkas. cou. C. 289 (arop riassl 10 — M.
M. Banees).

4 Bepsenko, P.C. 3eMeNbHBIH y4acTOK ¢ OCTPOKaMU Ha HEM: BBEJICHHE B POCCUIHCKOE MPABO HEIBMXMMOCTH YKa3. cod.
C. 34-35.
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Pedepar (c nmat. refero — mokiampiBato, cooOIIar) — 3TO KPaTKOe H3JIOKEHUE B MHUCHMEHHOM BHJIE
Pe3yabTaTOB U3YyUEHHsI HAYYHOU MPOOIIEMBI, BKIIIOYAIOIMINN 0030p COOTBETCTBYIOIINX HH(OPMAIIHOHHBIX
HUCTOYHHUKOB.

Lenbto wHIMBUAYATBHOTO pedepara sSBISETCS OINpeesieHHEe KauyecTBa YCBOCHHUS TEOPETUYECKOTO
CoJlepKaHusl AUCLUILIMHBI B XO/I€ CAMOCTOSITENIbHOM pabOThI € INTEPATypOil, HOPMAaTUBHBIMU ITPABOBBIMU
aKTaMH, MaTepualaMy IPaBONPUMEHUTEIbHONH MpakTHKH. PedepaT Mmarucrpanta HMeeT Hay4dHO-
uH(GOPMallMOHHOE Ha3HAYEHUE W HCIIOJIb3YeTCS UIsl aHalu3a HAayyHOW MpoOJeMbl MO MMEIOIIHUMCS B
JUTEpaType NaHHBIM.

[TonroroBky pedeparta 1eaecoodpa3HO OCYIIECTBIATH MOCIEI0BATENBHO:

— BBIOOp TEMBI HCCIEAOBAHUA — TEMa B KOHIEHTPUPOBAHHOM BHJIE BBIpaKaeT cojepkaHHue Oyayliero
TeKcTa, (UKCUPYS KaK MpeAMET MCCIENOBaHMs, TaK U €ro OXuJaeMblil pesynbrar. Tema pedepara
BBIOMPACTCS U3 MPEATIOKEHHON TEMATUKU WM WHAWBHUIYAIbHO COTJIACOBBIBACTCS C MPEIO/IaBaTEIIEeM.
Pexomenayercs BbIOMpaTh TeMy, OJU3KYIO K TEME MCCIIEAOBAHNUS, BBIMOIHIEMOrO CTYJEHTOM B paMKax
HOJTOTOBKH BBITYCKHON KBATH()UKAMOHHONW PabOTHI;

— TEPBUYHBIN MOMCK MCTOYHUKOB IS TOTO, YTOOBI O3HAKOMUTHCS C 3asBJICHHON TEMaTHKOW pabOThHl U
MOJIyYUTh OOIIIee MPeICTaBICHHEe O MECT€ U 3HAaYCHUH JTaHHOW TE€Mbl B Kypce TUCIUIUIMHBI, a TaKXKe
OTIPENIeNIUTh BAKHEHIIINE ee IPOOIIeMBbI;

— CcocCTaBlieHHE IulaHa pedepara: OH JOIDKEH COJIEP)KAaTeIbHO COOTBETCTBOBATh 3asBICHHOW TeMe
WCCJICJIOBAHMSI, BKJIFOYATh BCE COCTAaBHbIE YacTH (HampaBlieHus, Ipoonemsl). [lnan — 310 noruyeckas
OCHOBa pedepara, 0T OPUTHHATIBHOCTH €€ TIOCTPOCHHUS, YETKOCTH, IIPABUIILHOW COOTHECEHHOCTH YacTei
BO MHOTOM 3aBUCHUT KauecTBO OyayIiei padoTel. BaxkHo, 4TOOBI KAkl MYHKT IUIaHA PACKPBIBAIT OHY
U3 CTOPOH N30paHHOW TEMBI, @ BCE ITYHKTHI B COBOKYITHOCTH OXBATHIBAIM €€ IenKoM. He nomyckaercst
BKJIIOUEHUE B TJIaH paObOThI T€M, HEMOCPEACTBEHHO HE OTHOCSIIUXCS K TeME UCCIEeOBaHUS (4acTo 3TO
JieJ1aeTcs A1 yBeIn4eHust oobema padoThl);

— paboTa ¢ HOPMAaTUBHBIMHU, TEOPETUYECKIUMHU M AMITUPUIECKUMHU UCTOYHUKAMU B EJISAX UCCICIOBAHUS
OCHOBHBIX aCIEKTOB 3asiBICHHOI TeMaTHKU — IMOATOTOBKA OCHOBHOH uacTu pedepara. B ocHoBHOMU
gactu pedepara HEOOXOAUMO TOCTATOYHO TOJHO M YOETUTEIHHO PACKPBITH BCE IYHKTHI IUIAHA,
COXpaHsIsl JIOTMYECKYIO CBSA3b MEXKIY HUMH M IOCJIEI0BATEILHOCTh MEPEX0/ia OT OJHOTO K APYromy.
Kax b1t pa3aen pekoMeHyeTcs 3aKaHIYMBaTh KPATKUM BBIBOJIOM;

— odopmienue pedepara: pedepar q10KEH OBITH TPABMIHLHO U aKKypaTHO 0(OPMIIEH, ¢ COOTIOICHUEM
IPaBUJI IMHTBUCTUYECKON KOPPEKTHOCTH, 0€3 CTUIMCTUYECKUX U IPaMMAaTHYECKUX OIINOOK.

METO/bI HAYYHOT'O UCCJIEJIOBAHUS

PexomenyeMbpIMU METOZIaMU BBICTYIIAIOT CIIETYIONTHUE:
OO0mme MeTOABI — 3TO MPUEMBI HCCIIEJOBAHNUsA, KOTOPbIE CBOMCTBEHHBI KAXKJIOMY YEJIOBEKY, KaK
CYIIECTBY, 001a/Ial0IIEMy Pa3yMOM U MBIIINIEHUEM, TOTOMY MPUMEHSIEMBIE HE TOJIBKO B HAyKe, HO
U B NTIOBCETHEBHOMW KU3HU

O0o0menue YCTaHOBJIEHHE 00bEIUHSIONIET0 CBOWCTBA IIPEIMETOB.

Ha6mronenne UCClIeIOBaHKe, OMUPAIOIIeecs Ha OpraHbl YyBCTB; BOCIIPUATHE SBICHUHN

CpaBHeHne WCCIIeIOBAaHNE, OCHOBAaHHOE HAa M3YYEHUH CXOJICTB M Pa3IMIUil IPEMETOB;
COIIOCTAaBJIEHUE OJHOI'0 MpeMeTa ¢ APYriuM

Onucanue ¢bukcanus cBeeHU

OO01eHayYHbIE METOIbI — XapaKTEPU3YIOTCS MPUMEHUMOCTBIO KO BCEM 0€3 MCKITFOUCHHS HayKaM,
Kak cepaM 4eT0BeUeCKOro 3HaHUS, B TOM YHCIIE — B OPUCIIPYACHIINH
JAunanekTuyecknuil Mpeanosiaraloiui  HE3aBUCHUMOE, BCECTOPOHHEE M TMOJIHOE HW3YyYECHHE
METOo/ rOCYJIapCTBEHHO-TIPABOBBIX  SIBJIEHUM, PACCMOTPEHUE CYLIECTBYIOLIUX
MEXKJy HHUMHU CBSI3€M W BBISICHEHHE MPOTUBOPEYMH, OLEHKA H3y4aeMbIX
SIBJIECHWW C TO3MLMKM KadyecTBa M KoJiMuecTBa U T.A. B CBOW ouepens,
JTAAIEKTUYECKUH  METOJ] HAy4YHOrO MCCIEJOBAHMS  OMUPAETCAd Ha
MCIOJIb30BaHUE MTPUEMOB aHaJIKM3a U CHHTE3a, IIepexo/ia OT aOCTPAKTHOTO K
KOHKPETHOMY M OT KOHKPETHOTO K a0CTpaKTHOMY, | T.]I.
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Jlornuecknii
METOoJ

Meton
CHCTEMHOI'0
aHaJn3a

AHaan3 pacuJeHEHHE €IUHOIO0 IEJOT0 Ha OTACJIbHBIE YacCTH,
CTOPOHBI ¥ CBOMCTBA JJISI TAJIBHENIIETO UX AETATBHOTO

U3yUYCHHUS.
Cunre3 COEJMHEHUE OTAEIbHBIX YaCTEH B €IMHOE LIEJI0E

AOGCTparupoBaH  MBICJICHHOE BBIJICJIEHUE KAKUX-JIMOO CYLIECTBEHHBIX
ue CBOICTB  paccMaTpUBaeMoro npeaMera  Ipu

OJHOBPEMEHHOM  OTBIEYEHUU OT pAna IpYyrux

IIPUCYILUX €My IIPU3HAKOB.
UCIIOIb30BAHUE  KOTOPOrO  OCHOBBIBACTCS  HA  IPUMEHEHHH K
rOCYJapCTBEHHO-TIPABOBBIM SIBJICHUSM 3aKOHOB ()OPMabHOU JIOTHKH, T.C.
HayKM O IPaBUJIBHOM MBIIUICHUU. B 4Yucie Takux 3aKOHOB IIPUHATO
BBIJICJIAITh 3aKOHBI TOKJIECTBA U IIPOTUBOPEYMS], UCKIIFOUEHHOI'O TPETHETO U
T.4. Peanuzanus BellI€Ha3BaHHBIX 3aKOHOB OIIUPAETCS B JIOTHUKE HA IPUEMBbI
JNEAYKLUU U UHAYKIUH, AHAJIOTUM U T. 1.

Nuayknus croco0 TOCTPOCHHUS OOIIEro BHIBOJA Ha OCHOBE
M3BECTHBIX OT/ICIBHBIX (PAKTOB
Henyxkuus METOJ MBIIIUICHHS, CIACACTBUEM KOTOPOTO SIBIISCTCS

JIOTUYECKHUI BBIBOJI, B KOTOPOM YacCTHOE 3aKJIHOYECHHE
BBIBOJIUTCS U3 OOIIIETO

Anajiorust 9TO COOTBETCTBUE DJIEMEHTOB, COBIIAJICHHE psia
CBOICTB WJIM Kakoe-TMOO HMHOE OTHOIICHHE MEXIy
npeaAMeTamMu (SIBJICHUSIMU M TPOIECCaMU), JArOIIHe
OCHOBaHUE ISl MepeHoca MH(OPMALIUY, TMOITYYeHHON
IIPU MCCIIEJOBAaHUU OJHOTIO IIPEeAMETa - MOJENH, Ha
JIpyro# - MpOTOTHII.

€ro MNPUMEHEHHUE NPEANOoNaracTcsi IMpPU H3YYEHUU CIIOKHBIX SIBJICHHI,

HaXOJSIIMXCS BO B3aMMOCBSI3M MEX]y CO00i, MOCKOIbKY NAaHHBIA METOL

IIpEANoaracT  IPEACTABICHHE  LEJIOr0  SIBICHUSA  KaK  CHCTEMBbI

B3aMMOCBSA3aHHBIX 3JIEMEHTOB

Me)KIlI/ICHI/IHJII/IHaprIe METOAbI — IIPUMEHAIOTCA B HECKOJIBKHUX ONU3KUX M0 00bEKTaM HU3YUCHUA

HayKax
KyabTyposnornuec
KHI MeToA
Coumojioruuecku
i MeTOf

CrarucruuecKuii
METO/

KonkperHo-
HCTOPUYECKUI
MeTO/

[pEANOaraloluil  M3y4yeHue IIpaBa, Kak OJHOIO H3 PETYIATOPOB
COLIMAJIBHOTO B3aUMOJICHCTBHUS, HAPSy C MOPAIIBIO, STUKOM, pEIUTHen
COCTOUT B MCCJIEJOBAaHUU IpaBa Ha 0a3e KOHKPETHBIX (DAKTOB, SIBJICHU,
MPOLIECCOB, NPOUCXOJAMIMX B OOLIECTBE MEXKAY JIIOJABMU M HUX
00bETMHEHUSIMH, KaK CyOBEKTaMH MpaBa

HCIIONB3YETCS I KOJIMYECTBEHHOW XapaKTEPUCTUKHA TIOCYAAPCTBEHHO-
[IPAaBOBBIX  SIBJICHUM,  COCTABJIAIOIUX  IIpeAMETa  HCCIEN0BaHUsA
IOpUINYECKON HayKu. B TOM uucie, TaHHBIE O KOJIMYECTBE COBEPIIECHHBIX
[IPaBOHAPYLICHUN HA ONPENECICHHOW TEPPUTOPHUU 32 KOHKPETHBIM NEPUOL
BPEMEHH, BBIYMCIICHHE YJEIBbHOTO BECAa OJMHAKOBBIX ITPaBOHAPYLICHUH,
OTHOCHUTEJIBHO UX OOLIEero 4ucia u T.1.;

MIOMOTaeT U3y4YUTh CHEHU(PHUKY KOHKPETHOTO TOCYJapCTBEHHO-IPABOBOTO
SBJICHUS B IIPOLIECCE €r0 Pa3BUTHUS, U3MEHEHMS U COBEPIICHCTBOBAHUSA C
TEYEHUEM BPEMEHH.

CHeHHaJILHbIe METO/Abl HOPUCHPYACHUHUH, XAPAKTCPHBI HUCKIHOUUTCIIBHO JIA HUCCICAOBAHUA
npeamMeTa IOpI/I,Z[I/ILIeCKOI\/II HAayKHn

DopMaJIbHO-
OPUIUYCCKUI

MpelycMaTpuBaeT MCCIEAOBAHNUE IOPUAMYECKUX (AKTOB M TEKCTOB, HX
MHTEPIPETALMUIO B JIOTMYECKON IIOCIIEOBATEIBHOCTH C MCIIOJIb30BAHUEM
CHEIHaIbHBIX IOPUINYECKUX TEPMUHOB U KOHCTPYKIIUI
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(morMmaTuueckmii)
MeTOox
CpaBHHUTEIBHO-  NPEIyCMaTPUBAET CUCTEMHOE, KOMILIEKCHOE U3yYEHUE MTPABOBOM KYJIbTYpPBI
MPAaBOBOM METO B COINOCTABJIIEHUH OIbITA PA3HBIX CTPAH U HAPOJAOB, BBIICHEHUS TPAIULIUI U
00bIuaeB B Pa3BUTUU T'OCYAAPCTBEHHO-TIPABOBBIX HHCTUTYTOB
Hcropuxo- MOJyYCHUE 3HAHUN O FOPUINYECKON MMPAKTUKE, 3aKOHOAATENBCTBE B Pa3HbIC
NMPAaBOBOM METOJ  IIE€PUOJIbI BPEMEHHU;
IIpaBoconuOJIOTN HCCIEIOBAHUE JICHCTBUTEIBHOCTH B 00OJACTH TOCyIapcTBa W MpaBa C
YeCKHUil MeTo/ IIPUMEHEHHUEM aHKETUPOBAHMS, OIPOCOB U T.1.

O®OPMJIEHUE PE®EPATA
CTpykrypa pedpepaTa u TpeGOBAHHS K €r0 COCTABHBIM YaCTAM
TuryabHblid JucT: oQopMIsieTcs B COOTBETCTBHMM C OOIMMHM TpeOOBaHMSIMHU K HAHUCAHUIO U
oopmIeHHIO THCbMEHHBIX Pa0oT B YHHUBepcHuTeTe. B m10060M cirydae, TUTYIIBHBIHN JUCT pedepaTa J0KeH
UMETh yKa3aHHe Ha Npo(uiIb NOATOTOBKU CTyA€HTa U HoMep rpymnsbl, ero @O, HazBaHUE TUCIUITIMHBI,
Ha3BaHWE TeMbl pedepara. B o00s3aTelbHOM TMOPSAIAKE TUTYIBHBIA JIUCT TOANMCHIBACTCS CTYIEHTOM,
HOJArOTOBUBLIMM pedepaT (IOANUCH B JaHHOM CIIy4ae BHICTYIAET MOATBEPKACHUEM aBTOpa paboThI B TOM,
YTO UM IPEJCTaBICHA OKOHYATEIbHAs BEPCUS €ro padoThl).
ILinan paGoThl: NEpeUUCISIIOTCS CTPYKTYPHbIE 3JIEMEHTHI pedepara ¢ yKa3aHHEM CTPaHUIl, Ha KOTOPBIX
OHH PACIIOJIOKEHBI.
BBenenne: BBeleHHE SBISIETCS BHU3UTHOM KapToukod pecdepaTuBHOM paboTsl. OO0s3aTeIbHBIMU
COCTaBHBIMH YaCTSIMHU BBEICHUS SBISIFOTCS:
— 000CHOBaHHE aKTyaJIbHOCTH TEMBI pedepata,
— Kpatkuil Oubnumorpaduueckuii 0030p (creneHb pa3padOTaHHOCTH BbIOpAaHHOW TEMbl B HAy4yHOU U
UH(POPMALIMOHHON JIUTEPATYPE);
— ek pedepara,
— OMNHCaHHE METOAOB UCCIIEN0BATEIBCKON PaOOTHI.
Pexomenyemslit 00beM 3ToM YacTu paboThl — 2-3 nucra.
OcHoBHas1 yacTh pedepara: OCHOBHASA YacTh pedepara TPAAUIMOHHO MPEICTABISETCS HECKOJIbKUMHU
paszenaMu, JJOTHYHO BBICTPOEHHBIMU B pabore. OCHOBHAs YacTh pedepaTa — 3TO CBOEOOpa3HOE «SIAPO»
UCCIIEIOBaHMS MIIM WH(OPMAIIMOHHOTO MOKCKA. M31I0KEHHE TOIKHO OCYIIECTBIISATHCS B COOTBETCTBHH C
COCTaBJIEHHBIM IuTaHOM. OCHOBHasi 4acTh JOJDKHA OBbITH paszefieHa Ha mnaparpadsl (peKOMeHJIyeTcs
BBIJICJIUTH B OCHOBHOM YacTH TpH pasjiena 0e3 BBIACTICHUS MOIPA3/IeoB). ABTOP JOJDKEH CICTUTH 32 TEM,
YTOOBI M3JI0’KEHUE MaTepralla TOYHO COOTBETCTBOBAJIO LIEJIM U Ha3BaHMIO IJIaBbl (maparpada).
NmMeHHO B OCHOBHOW YacTh pabOTHI BCECTOPOHHE M TIIYOOKO aHAIM3HPYIOTCS BCE MMOJUICkKAIINE
U3y4EHHIO TPOOIIeMBbI, TOCIEA0BATENBHO U C UCUEPITBIBAIONIEH OTHOTON pacKphIBAETCs 3asBICHHAs TeMa.
B pamkax ocHOBHOM yacTu pedepara J0KHBI UMETh MECTO:
— WCCIIeIOBaHHE HOPMATHBHO-TIPABOBO OCHOBBI;
— WCCIIeIOBaHHUE TPABONPUMEHHUTEIHHOMN MPAKTHKH;
— TeopeThvyeckoe 00OCHOBaHHE.
CopnepxatenpHast 4acTh pedepara JOKHA ObITh OCHOBaHAa Ha aHAIN3€ JEMCTBYIOIIMX HOPMATHUBHBIX
NPaBOBBIX AKTOB, AKTOB MPAaBONPUMEHHTEIBHOTO XapakTepa, TEOPETUYECKHX MCTOYHHKOB. Pedepar
JIOJDKEH JIEMOHCTPUPOBATh NMPOJYMaHHYIO CTPYKTYPY M JOIMUYECKYIO MOCJEI0BATEIbHOCTh U3JIaraeMoro
Marepuaia, KpaTKOCTh W YEeTKOCTh (OPMYITHPOBOK, a TaKkKe CIIOCOOHOCTh CTYyJeHTa K aHaJu3y,
NOHUMAaHMIO TPABOBBIX HOPM, NPABMWIBHOMY (KBaJHU(PHUIMPOBAHHOMY) HMX IPHUMEHEHHIO B paMKax
npohecCuOHATBEHON NeSTENbHOCTH.
Pexomentyemslii 00beM 3To# yactu pedepara — 15-20 nucros.
3akiIl0ueHHe: B 3aKIIOYCHUU pedepara JOKHBI CONEPKAThCS OCHOBHBIC PE3YJIbTAThl MPOBEIACHHOTO
MIOMCKOBOTO MCCIIEIOBaHMS, @ TAKXKE BBIBOJIBI, C/I€JIaHHbIE aBTOPOM Ha UX OCHOBE. OCHOBHBIE PE3yIbTaThI
¥ BBIBOJBI, TIOABO/SIINE UTOT BBITOJHEHHON padoTe, ciemyer (GopMylInpoBaTh CKaToO, JAKOHUYHO
apryMeHTHPOBaHO, n30erast OOMIIUs OOIIUX CIIOB U 0€3/10Ka3aTeNIbHBIX YTBEPKICHHH.

31



YacTpio 3aKIIIOYCHUS TaKXKe SIBIISIOTCS aHATUTUYCCKHE W TPABOTBOPYECKHE MPEIIOKEHHS aBTOpA,
CIeTaHHBIC UM B PE3yJbTaTe BBISABICHUS JUCKYCCHOHHBIX MPOOIIEM 3asBICHHON TEMBI, a TAKXKE MPOOEITOB
B IIPAaBOBOM PErYJIMPOBaHUU HCCIICyEMOW TEMATHUKH.

PexomenryemMslii 00beM 3TOM yacTu paboThl — 2-3 JIUCTA.

Ipuaoxkenus: B 0053aTeILHOM MOPSJIKE B KAYeCTBE MPUIIOKEHUH K pedepaTy mpuiiararoTcs

— CMOJICITUPOBAHHAS CTYICHTOM MTPAKTUYECKast CUTYyaIus (Ka3yc) Mo TeMe UCCIICAOBAHMS U PEIICHUE ITOM
CUTyallUd B paMKax IPaBONPHUMEHUTEILHOrO mporecca (opopmisieTcs Kak MOTHBHPOBOYHAS U
PE30IIOTUBHASL YaCTH CYAECOHOTO pelIeHHs), KOTOPbIE MO3BOJSIOT OLEHHTh CIIOCOOHOCTH CTYICHTA
KBaJTM(HUIIMPOBAHHO TIPUMEHSATh HOPMAaTUBHBIC MPABOBBIC aKThl B KOHKPETHBIX c(hepax FOPUANIECKON
NeSITeIbHOCTH,  PEIM30BBIBATH  HOPMBI ~ MAaT€pPHAJbHOTO M NPOLECCYyalbHOTO IpaBa B
npoeCCUOHATIBHOM I TETLHOCTH,

— aHaAM3 HAWIEHHOTO CTYIEHTOM IIPOCKTa HOPMATHBHOTO IIPABOBOTO aKTa, IIPEAIOJIATraloniero
U3MEHEHHS B CYIIECTBYIOIIEE MPABOBOE PEryJIMPOBAaHUE OTHOIICHWH IO TeMaTuKe pedepara, u/Hiu
0030p TaKuX W3MEHCHMM, TpeaaracMbplXx B HAyYHOH © YYeOHOH JIUTEpaType B UEIAX
COBEPILIEHCTBOBAHMS ITPABOBOTO PETYIIMPOBAHUS, KOTOPBIN MTO3BOJISIET OIIEHUTH CITIOCOOHOCTD CTY/IEHTA
NPUHUMATh Y4acTHE B MPOBEACHUU IOPUIMYECKOW IKCIEPTU3bI MPOSKTOB HOPMATHBHBIX MPABOBBIX
aKTOB, B TOM YHCJIE B LEJISAX BBISBICHHUS B HUX MOJOKEHUH, CIIOCOOCTBYIOIINX CO3AAHUIO YCIOBUM JIJIst
NPOSIBJICHUS] KOPPYIIIMH, TaBaTh KBAIM(DUIIUPOBAHHBIC FOPUIMUYSCKUE 3aKITFOUCHHUS U KOHCYJIbTAIUU B
KOHKPETHBIX c(hepax IpUANYECKON JAEATEIbHOCTH.

bubanorpadguyecknii CIUCOK: BKIIOYACT B ce0sl MepeueHb MCIIOJIB30BAaHHBIX NIPU TOATOTOBKE pedepara

TEOPETUYECKUX, HOPMATUBHBIX M AMIIMPHUYECKUX HCTOYHMKOB, OITMCAHNE KOTOPBIX TACTCSI B COOTBETCTBUU

¢ obumu mpasuinamu 6udnuorpaduueckoro onucanus ('OCT 7.1- 2003 «bubnuorpaduyeckas 3anuch.

bubnmorpaduueckoe onucanue. O0mue TpeOOBaHUS U TPaBUJIa COCTABICHU»). B TOM YHCIie B CIIHCOK

JIOJDKHBI OBITh BKJTFOUCHBI:

— TepeYeHb HOPMATUBHBIX T[PABOBBIX aKTOB, HCIIOJIb30BaHHBIX MPU TOATOTOBKE pedepara,
pacroyiiaraeMbIX B CIEAYIOIIEM TOPSIKE: ACUCTBYIONINE HOPMAaTHBHEIE MTPABOBBIE aKThl BHYTPEHHETO
3aKOHOJIATEIILCTBA, HOPMATUBHBIC TPABOBBIC AKThl MEXIYHAPOTHOIO XapakTepa (C YKa3aHHEM HX
oOsi3arenbHOCTH  Ansi  Poccuu), HENEHCTBYIONIME HOPMATHBHBIE IPABOBBIE AaKThl BHYTPEHHETO
3aKOHOJIATENILCTBA, AKThl MHOCTPAHHOT'O 3aKOHO/IATEIIbCTRA,;

— TMepedeHb aKTOB MPAaBOMPUMEHHUTEIHLHOTO XapaKTepa;

— MepedyeHb TEOPETUYECKUX HMCTOYHMKOB, BKJIIOUYAIOMIMX B ce0sl Hay4yHyl0 M ydeOHyro nutepaTypy. K
HAYYHOH JIUTEpaTrype OTHOCATCS MOHOTpaduy, HAYYHbIE CTaTbU, MaTEpHUaIbl HAYYHBIX KOH(epeHInit
(pexoMeHayeTCs UCMOJIb30BaTh HAyuyHbIE TPY/bl MpeAcTaBuTeneil Ypaabckol mpaBoBoit mikoisl). K
yueOHOI JIUTepaType OTHECEHBl YUEOHUKHU U y4eOHBIE TOCOOUSI.

®opmasibHbIe TPeOOBaHUS, IPeAbsBIsAeMble K 0GOopMJIEHHIO padoThI

Pedepar BbImONHSETCS B MAIIMHONMCHOM BHUJAE Ha CTaHAAPTHBIX JMcTax pasmepa A4. Ilpudpr —
crangaptHbii (TimesNewRoman), He Mmenee 12, MexxcTpouHblii naTepBai — 1,5, ab3amsslii otcrym — 1,25
cM (5 3HaKoOB), HyMepalus CTpaHUI] — CKBO3Has. Pazmepsl nosei: neBoe — 25 mm, npaBoe — 10 MM, BepxHee
U HIDKHEe — He MeHee 10 MM.

[lpu BbIMOTHEHHMH pedepaTa JOKHBI COONIOAATHCS MpaBHUiIa IUTUPOBAHUS U O(GOPMIICHUS
3aMMCTBOBaHUH, J1t00asi BBIIEP)KKA W3 3aKOHA, JUTEPATYPHOIO WIIM 3JIEKTPOHHOIO MCTOYHHUKA JOJKHA
ObITh B3sITa B KaBBIUKM, C YKa3aHHEM B CHOCKE HAaUMEHOBAHMsS HCTOYHUKA M CTPAHMIBI, C KOTOPOii
OCYIIIECTBJIEHO 3auMCTBOBaHUE. OObEM IIUTHUPOBAHUS MM 3aMMCTBOBAaHUS B KaXKIOM Cllydyae HE JOJKEH
IpEeBBIIIATh: Ul JIMTEPATYPHOIO MCTOYHHMKA — JBYX-TPEX MNPEAJIOKEHUMN; I HOPMATHBHOIO aKTa —
TEKCTYaJIbHOTO BBIPAKEHHSI OJHOW WJIM JIBYX IPaBOBBIX HOPM, OTPaXEHHBIX B KOHKPETHOM ITYHKTE
COOTBETCTBYIOILIEN CTaTbH NIPAaBOBOI'O NCTOYHUKA.

Tekct pedepata momkeH OBITH U3JIOKEH JMTEPATYpHBIM S3bIKOM. He nomyckaercs MCmosib30BaHHE
COKpAILlEHUH CJI0B, HE SBJISAIOMINUXCS OOIIETTPUHATHIMU.

HenpemeHHbIM yClIOBHEM BBINOJHEHHUS] PaOOTHI SBISETCS €€ CaMOCTOSITENbHOCTh. PaboOThI, TEKCT
KOTOPBIX CIIUCAaH C Y4eOHOW WM JIpYroil JuTepaTypsl MO0 3aMMCTBOBAH M3 MHBIX MCTOUYHUKOB OyIyT
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OLIEHUBAThCS KaK HETIPE/ICTaBICHHbIE. AHAIOTUYHO OLIEHUBAIOTCS UACHTUYHBIE PaOOThI, IPE/ICTABICHHbBIE
pa3IMYHBIMU CTYJCHTaMHU.

Pedepar BbImoNHsAETCS M mepelnaeTcs IPernojaBaTello JUlsl MPOBEPKU B CPOKH, OOO3HAUCHHBIE B
rpadukax y4eOHOro Ipolecca B MEKCECCHOHHBIN MEPHOJ, U OLECHUBACTCS IPEMOAaBaTeIeM UCXOI U3
KPUTEPHEB OLICHKU, OAPOOHO oNucaHHbIX B Pabouell mporpaMme TUCIUILIIMHBIL.

II. MIPOMEXKYTOUYHASA ATTECTALIUSA
1. TepmunoJorndyeckuii Bompoc: Numerus clausus.

Knrou omeema/pewenue, pekomenoayuu no 8bINOJHEHUIO 3A0AHUSL:

Ilpu omeeme Ha mepmunonIO2UYECKUE BONPOCHL CMYOEHM) He0OX00UMO 0amb MOYHOE KPAMKOe
onpeoeyieHue mepmMuHa, No BO03MONCHOCMU, VKA3aMb CWMPAHY, NPaso KOMOpPoU onepupyem 3Smum
MepMUHOM.

Numerus clausus — mpuHIHKIT BEITHOTO MpaBa OOJBIIMHCTBA CTPAH MHPA, CYTh KOTOPOTO COCTOUT C
3aKOHO/IATEJIbHOM OTPAHMYEHHUM TEPEYHs BEIIHBIX IpaB, UX 3aKPHITOM XapakTepe (B TEOpUHU SIBISETCS
rocroactBytouM B Poccuu, B OPI'; He nelictByet B Micnanuu, uMeroTcs UCKItoueHus: Bo OpaHuun).

2. TepmuHooruveckuii Bonpoc: TpaHnckpunums.

Kniou Omeema/pemeHue, peKOMeHOauuu 10 8bLINOJIHEHUIO 3A0AHUSL:

Ilpu omeeme nHa mepmunonocuyeckue 80RPOCHI CMYOeHm) HeoOX00UMO Oamb MOUYHOE KPAmKoe
onpedeﬂeHue mepmuHa, no 603MOJCHOCMU, YKdA3anib CmMpawy, npaso Komopoﬁ onepupyem 3Smum
MepMUHOM.

Tpanckpuriwst - peructpanus (orianieHne) Hanbosiee BaKHBIX aKTOB, OMOCPEAYIONIMX JUHAMHUKY
UMMOOMJIMAPHBIX TIpaB (M COOTBETCTBYIOIIETO NpaBoBoro sddekra) B KoHcepBaTopuu peecTpoB
HeaBmwkuMmocty (Uranust), Xpanunuimie unotrek (PpaHuusg) MyTeM COXPAHEHHUS PETUCTPHUPYIOIINM
OpraHOM KOTHH COOTBETCTBYIOIIErO aKTa O HEJIBIKUMOCTH M 3aHECEHHUs €ro COJepKaHUs B peecTp
TPAHCKPUIILIUK, TIOCII€ 4YEero COBEpPIIEHHBIH aKT O HEABIKUMOCTH mpuodperaeT 3ddekt
MPOTUBOIOCTABUMOCTH.

3. Curyauuonnas 3agaya: OO0 «Cnektp», 3aperucTrpupoBannoe B Poccuu, moamucasio ¢
KA3aXCTAHCKMM KPECTbAHCKHM XO3SIICTBOM /IOTOBOP KYIUIM-NIPOJAKH 3€MeJIbHOI0 Y4YacTKa
€eJIbCKOXO03SIIICTBEHHOI0 Ha3Ha4deHusi, Haxoasulerocsi Ha Teppuropuu Kazaxcrana. Oanako B
PerucTpanuy Nnepexona npaBa cCoOOCTBEHHOCTH HA 3TOT YYaCTOK 001IeCTBY ObLI10 OTKA3aHO B CBSI3H C
unkopnopanueii OO0 «Cnexktp» B Poccun. O0mecTBo o0paruioch B €yl € 3asBjeHHeM 00
OCIIAPMBAHUM COOTBETCTBYIOIEI0 0TKA3a PErHCTPHPYIOLEI0 OpraHa.

Kaxkoe pewienue npumem cyo? Iloozomoevme Kpamkyr KOHCY1bmayuio.

Kniou omeema/pewenue, pekomenoayuu no 8bINOIHEHUIO 3A0AHUSL

Ilpu pewenuu 3adayu cmyodeHmy HeoOX00UMO, npexicoe 6ce20, NPAGUILHO ONPeOerUms
paxmuueckue obcmosmenbcmea Oena, umerowjue NpPagogoe 3HaueHue, OCYuecmeums Kearupurayuio
NOHAMUL, Onpedenums HNPUMEHUMble HOPMbl MAMePUaIbHO-NPaAgo6o20 U KOLIUIUOHHO-NPABOBO20
pezynuposanus, cooepicawjuecs 6 0a308blX HOPMAMUBHLIX NPABOBIX AKMAX OMEUeCmMEeHHO20 U
3apybedcHo20 3aKOHOO0AMeNbCMEa, a MaKHce OCHOBHBIX MENCOYHAPOOHBIX CO2NAUEHUAX U 002060PaAX, 8
Komopwvix npunumaem yuacmue Poccuiickas @Dedepayus, a makdce NPAGUILHO NPUMEHUMb HOPMbl
U36paHHO20 HA OCHOBAHUU KOJIUSUOHHBIX NPABUL POCCULICKO20 U (UNU) UHOCMPAHHO20 UMMOOUNUAPHO2O0
npasa (6 ciyuae, eciu npu peuwileHuy 3a0ayu CmyoeHm noumem, Ymo OHO He npeononazaem npumeHeHue
KONIUBUOHHBIX HOPM, Clle0yem 02PAHUYUmMbCs AHATU30M MAMepUalbHo-npasosuix nopm). Ilpu pewenuu
3a0ayu cmyoenmy HeoOX00UMO C YHUemoM COOMEemCmayiowel npasonpuMeHumenbHol npakmuxu,
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OOKMPUHATILHBIX HAPAOOMOK, NPABUNLHO UCHONIb308AMb  UMMOOUTUAPHO-NPABOBYIO  MEPMUHOIOLUIO,
npogecmu  CPAGHUMENbHbIL — AHANU3  NPABOBOU  PEelAMEeHmayuu  KOHKPEemHO20  OMHOWEHUs 8
COOMBemMcmayIouUx 20Cy0apcmeax, 0ams OYeHKy npasoMepHOCmu nogedeHUs cyObeKmos, npedylodCums
8apuanmsl peuleHus ONUCAHHOU 8 3a0aue NPABONPUMEHUMENbHOU NpoOaeMbl, CHPOSHO3UPOBAMDb
B03MOJCHbIE DPUCKU U NPeOdlodCUMb Nymu YCMpAaHeHus mMakux puckos.  Yuumeieas sanpem Ha
UCNONb308aAHUE NpU coaye 3auema J00bIX OONOIHUMENbHbIX UCMOYHUKO8 UHpOpMayuu, moyHoe
YUumupoganue HOpMbvl Npasa, yKazaHue Ha HoMep CIMAamvll 3aKOHA He ABNIAemCcsl 005A3AmMebHbLM.

IIpoBepka Ha Ha/M4YMe WHOCTPAHHOIO JIeMEHTAa B OTHOIIeHUMM: Kak BHUIHO, MMEIOT MECTO
OTHOILIECHHUSI, OCJIO)KHEHHbIE HTHOCTPAHHBIM JIEMEHTOM, cT. 1186 I'K (MHOCTpaHHbBIE 2JIEMEHTHI: CYObEKTHI
MMEIOT Pa3HYI0 HalIMOHAIBHOCTH: Poccuiickas @enepanms u Pecyonrka Kazaxcran; 00beKT — 3eMeNIbHBIN
YYaCTOK CEJIbCKOXO3SHCTBEHHOTO Ha3HAYCHHUs, paclookeHHbId B Kazaxcrane; opuandeckuil ¢Gaxrt —
3aKJIIOYEHUE JI0r0BOpa — MOIJIO UMETh MECTO Ha TEPPUTOPHUM PA3JIMYHBIX CTPaH; OPUIUUECKUN (PaKT —
0TKa3 pOCCUHCKOMY OOIIECTBY B PETHCTpALlUU NIepexo1a mpaBa coocTBeHHOCTH — B Kazaxcrane). Jlannas
3ajjaya OTpa)kaeT TEHJEHIMIO YCJIOKHEHMs YacTHO-IIPABOBBIX OTHOLIEHUH, B TOM UHCIIE€, HHOCTPAHHBIM
AJIEMEHTOM, CBSI3aHHYIO C PaCIIMPEHUEM MEXAYHAPOJHBIX CBSI3€M POCCUMCKUX OpraHU3aluii, a TaKkKe B
CBsI3U ¢ UHTerpauuei ctpan — yyactaun Cozapyxecrsa HesaBucumeix ['ocynapers, uienoB EBpasuiickoro
OkxoHoMuyeckoro Corosa.

Crnenyer ormerutb, uyto Poccus m Kaszaxcran sBnstorcs yyacTHHUKamMu KoHBeHIMM O IpaBOBOM
IIOMOIIH U IPAaBOBbIX OTHOILIEHUSX 10 TPAKIAHCKUM, CEMEHHBIM U YTOJ0BHbBIM JieiaM (MuHCk, 22 sHBaps
1993 r.), nanee — «MuHCKasi KOHBEHLMs», a Takke CoryanieHus O MOPAIKE pa3pelieHusl CIOpOB,
CBSI3aHHBIX C OCYILIECTBJICHHEM Xo3sucTBeHHOM aestenbHocTH (Kues, 20 mapra 1992 r1.), nmamee —
«Kueckoe cornameHue».

KBanudukanus 3eMeJbHOIO0 Y4YacTKa KaK JABWKMMOW WJIM HEABH/KMMON Bemm: JUIs
KOPPEKTHOI'O peIllIeHHs 3aJjaud HEeOOXOIMMO IPEXAe BCEro KBATU(HUIMPOBATH MOHATHE «3€MEIbHBIN
Y4acCTOK» C TOUKH 3pEHHSI €r0 OTHECEHUSI K IBUKUMOMY WUJIM HEJABUKMMOMY UMYILIECTBY. DTO OYy/E€T UMETh
3Ha4YeHUEe B JalibHEHIeM, A OnpeleNeHUss NPUMEHUMbIX KoIu3uoHHbix HOpM. Ha 3Ty ocoOeHHOCTh
obpamaer BEEManne bporucnas Muuncinasosua I'orranol.

Hck 6bU1 IOJJaH B Ka3aXCTaHCKUM Cy/1, KOTOPBIH MPUMEHSAET OTE€YECTBEHHOE KOJIJIM3MOHHOE MPaBo.

B cuny . 2 ct. 1107 'K PK? Bonpoc kBanupuKauy IMyIIecTBa Kak HeABIKIMOTO HITH JBUKUMOTO,
a TaKkKe MHasg IOpUAMYEcKas KBaTU(UKAIM, ONpeNesercss MO 3aKOHY CTpaHbl €ro HaxOXJIEHUS.
Amnanornusbiit BeiBoJ cienyeT u u3 cr. 1205, m. 1 cr. 1205.1 TK P®, n. 1 cT. 38 MuHCKOW KOHBEHITUH.
IynxTtom 1 c1. 117 TK PK? 3eMenbHBIE y4acTKH MPSAMO OTHECEHBI K HEIBIKIMOMY HMYIIECTBY.

Onpenenenue NpaBoBoil MPUPOABLI OTHOLIEHMS, ONpeAeleHHe NPUMEHUMOI0 NMpPaBa, OLEeHKa
NOBEICHUS] YYACTHMKOB OTHOWIEeHMM: 3 3a1aun ciemyeT, 4To CTOPOHBI 3aKIIIOYWIN JIOTOBOP KYIUIM-
IPOJaXKH 3€MEJBbHOI0 Y4acTKa CelIbCKOXO03WCTBEHHOro Ha3HaueHus. CTOPOHBI JI0rOBOpa: poccUiicKas
KOMMEpUYecKass OpraHu3alMs M  Ka3aXCTaHCKOE KPECThSIHCKOE XO34HCTBO  (Takke CyOBEeKT
TIpeANPUHUMATENLCKOM AeaTensHocTH — cT. 41 IpeanpunnMarensckoro komekca PK*), uro o3mauaer
IpuopuTeT NpuMeHeHns Kuesckoro cornamenus Hag MUHCKON KOHBEHITUEH.

[Ipu 3akiaroyeHHH JOroBOpa CTOPOHBI HE M30panu mpuMeHuMmoe npaBo. CoriacHo m. «e» cT. 11
Kuesckoro cornamenus, cr. 41 MuHCKOW KOHBEHLIMH, MpaBa U OOS3aHHOCTU CTOPOH JIOTOBOPA, €CIH
CTOPOHBI HE YCTAaHOBWJIM HHOE, ONPEAEIAIOTCA 110 3aKOHY MECTa 3aKJII0UeHUs clienku. B To jxe Bpems, B 1.
2 cr. 1113 I'K PK copepxutes crienuanbHOE IPABUIO O IPUMEHEHNH B TAaKOM citydae npasa Kazaxcrana,

1 Cwm., manp.: MexayHapoaHoe yacTHOE 1paBso : yuebuuk / b. M. Tonrano, A. B. Maiidat, JI. B. Myp3u# [u ap.] ; oTs.
pen. npod., 3aci. ropuct PO b. M. I'onrano. Ykas. cod. C. 37 (aBTop 1. 2 «O011M€ MOJI0KEHUS MEXTYHAPOIHOTO YACTHOTO
npasa» - b. M. T'onraio).

2 I'paxpanckmii komekc Pecmyomuku Kasaxcran (Ocobennas wacts) or 1 mioms 1999 roma Ne 409-1//
https://online.zakon.kz/Document/?doc_id=1013880.

3 Ipaxnanckuii kogexc Pecny6nuku Kasaxcran (O6muas yacts), mpunsat BepxosubiM Cosetom Pecry6nuku Kasaxcran
27 nexadps 1994 rona // https://online.zakon.kz/Document/?doc_id=1006061.

4 Konmexc PecryGmuku Kasaxcran or 29 oktsops 2015 roma Ne 375-V «Ipennpunumarensckuii koneke Pecrny6nukn
Kazaxcrany // https://online.zakon.kz/Document/?doc_id=38259854.
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MOCKOJIbKY 3€MENbHbI YJacTOK BHECEH B Ka3aXCTAaHCKUW TOCYNapCTBEHHBINH peecTp (aHaJOrHMyHas
OJIHOCTOPOHHSISI MPUBSI3Ka UMEETCS B pOcCUiicKoM mpase — 1. 2 ¢T. 1213 'K PD).

Kak MoOXHO cymuTh, B AaHHOM ciydae cnenuaibHas Hopma 1. 2 cr. 1113 I'K PK momkna
NPUMEHSATHCSI  MPUOPUTETHO IO OTHOIIEHUIO K  YKa3aHHBIM  MEXKIYHApOAHBIM  JIOTOBOpaM:
Lex specialis derogat generali. Takyzo ke Touky 3penus 3akpemnut BC P® B 1. 4 [Tocranosnenust [ltenyma
BepxoBuoro Cyna PO ot 9 utonst 2019 r. Ne 24 «O npuMeHeHHH HOPM MEXIYHAPOIHOTO YaCTHOTO IIpaBa
cynamu Poccuiickoit ®@enepanun». Ho BC P® ucxomut He M3 COOTHOLIEHUS OOIMMUX W CHEIHATBHBIX
MpaBOBBIX HOpPM, a M3 TOro, uro MuHckas koHBeHUHUs (kak U KueBckoe corjamieHue) He COIACPIKHUT
IIPABOBOM peryiaMeHTAaIH IaHHOTO BOIIPOCa.

Crnenyer ormeruth, uyTo B KaszaxcraHe sBiIseTcs AMCKYCCHOHHBIM (B TEOpHUH) BOMpoC 00
umnepatuBHOCTH 1. 2 cT. 1113 I'K P®. Tak, akagemuk HAH PK Maitnan Kyntyaposuu CyiieiiMeHOB
OTMEYAET, YTO, YUYUTHIBASI TCHACHIIMIO PACIIUPEHUS MPUHIIUIIA AaBTOHOMUU BOJIM CTOPOH, HOpMa JOJKHA
TOJIKOBAaThCA pacIIMpUTENbHO, ¢ yueToM Ha3BaHus cT. 1113 'K PK «lIpaBo, npumeHsemoe K 10roBopy npu
omcymemeuu coanauienus cmopony». OIHAKO aBTOP OTMEUaeT, 4T0O MUHUCTEPCTBO I0CTUINH PectyOonuku
Kazaxcran cuntaeT HEOOXOJMMBIM MMPUMEHEHHUE mpaBuia «lex rei sitae» kak oOIIenpU3HAHHOTO BO BCEM
mupel. C 5THM TPYIHO He COTTaCHThCS.

dopma JaHHOTO JOrOBOpa TaKke MOAUMHsAETCs MpaBy KaszaxcraHa: coriacHO JBYCTOPOHHEH
MPUBSA3KE K MECTY HaXOXXJICHUSI HEABMXKHUMOCTH - M. «r» cT. 11 KueBckoro cormamenus, m. 2 cr. 39
Munckoit Konsenruu, 1. 3 ct. 1104 I'K PK (0qHOCTOPOHHSS KOJUIM3MOHHAS TPUBS3KA K 3aKOHY CTPaHbI
MeCTa BHECEHUsSI HEJIBIDKMMOCTU B Ka3axCTaHCKHM peecTp). [I0CKOIbKY CTOPOHBI 3aKJIFOUUIIN JOTOBOP B
nUChbMEHHOU (opMe (YTO clemyeT U3 CIOB «IOJMUCcANN»), TpeOoBaHUS K ¢GopMe JOroBopa OHH He
Hapymmu (ct. 152 'K PK). HorapuanbHol ¢opmbl 3ak0H HE TpeOyeT, Ha 3T0 oOpaliaercss BHUMaHHUE B
pa6ote Capsl KumaaneHsl MapsimeBoii?.

Otka3 peructpupytomiero oprana ooyciorieH tem, 9410 OO0 «CrekTp» HHKOPIOPUPOBAHO B
Poccun. B cuny n. 1 cr. 38 Munckoit kouBeHI# «IIpaBo COOCTBEHHOCTH Ha HEJBMKUMOE UMYIIECTBO
OTpeeNsieTCs Mo 3aKoHoIaTeabCTBY JloroBapusatomieiics CTOpOHBI, HA TEPPUTOPUHA KOTOPON HAXOIUTCS
HEJBM)KMMOE HMYILECTBO.». AHAJIOTMYHOE MpaBuiio — B M. «Oo» cr. 11 KueBckoro cornamenus,
aQHAJIOTUYHBIN BBIBOJ MOKHO cnenaTh u3 cT. 1109 'K PK («Bemnsie mpaBa Ha TpaHCIOPTHBIEC CPEACTBA U
MHOE MMYILECTBO, MOJUIekKAIINE FOCYAAPCTBEHHOM PErucTpalyy, ONpeaesISsioTCs MO MpaBy CTPaHbl, T
STH TPAHCTIOPTHBIE CPEJICTBA UM UMYIIIECTBO BHECEHBI B TOCYIAPCTBEHHBIN PEeCTp.»).

B cuny . 45 ct. 12 3K PK® «MHOCTpPaHHBIEC 3eMJICMIOJIb30BATEIH - HHOCTPAHIIBI, TUIa O€3 Tpa)/TaHCTBa,
IOpUINYECKUE JIMIlA, CO3JaHHBIE B COOTBETCTBUH C 3aKOHOJATEIHCTBOM MHOCTPAHHBIX  TOCY/IapCTB
(MHOCTpaHHBIE FOPUIUYECKHE IIMIA), HHOCTPAHHBIE TOCYAAapCTBA, MEXKIYHAPOJHbIE O0OBEAWHEHUS U
opranmuzaiumn». Kak cneayer uz crareit 23 u 24 3K PK, nHocTpaHHble opuaudeckue Jula, a TaKkkKe
ropuanueckue auia PecryOnuku Kasaxcran ¢ FHOCTpaHHBIM y4acTHEM, HE MOTYT 00J1a/IaTh 3eMeIbHBIMU
y4acTKaMH  CEITbCKOXO3SMCTBEHHOTO HA3HAUYCHMs] Ha TpaBe YacTHOM COOCTBEHHOCTH — WJIU
3eMJIeNIONIb30BaHus. Takoe ke OrpaHuYeHue MPEAYCMOTPEHO ISl HOTPAaHUYHBIX 3€METTb.

CriemoBaTebHO, PETUCTPUPYIOIIMM OpraH ObLI BIIpaBE OTKA3aTh B TOCYAapCTBEHHOW PErvCTpaliuu
nepexo/ia mpaBa cOOCTBEHHOCTH Ha ocHoBaHuU moar. 1 m. 1 c1. 31 3akona Pecniyonuku Kazaxcran ot 26
utons 2007 roma Ne 310-11I «O rocynapcTBeHHOH peructpanuy npaB Ha HEBUKMMOE UMYIIIECTBO» BBUY
HECOOTBETCTBHUS «CYOBEKTOB U OOBEKTOB MPABOOTHOIICHMI, BUJA MpaBa WM OOpeMeHEeHUs MpaBa Ha
HEJBIDKUMOE MMYIIECTBO M HWHBIX OOBEKTOB PErHCTpalluM JUOO OCHOBAaHWUN MX BOSHHUKHOBEHUS,
M3MEHEHUS WIH MPEeKpalieHns] TpeOOBaHUAM 3aKOHOAATEIHCTBAY.

Cyn moimkeH 0TKa3aTh B YAOBJIETBOPEHUU TpeOoBaHui 3asBuTess. Clenka siBIseTcs MpOTHBOpeYaIei
3aKOHY, M €CJIM OHa ObLIa OTUIaYeHa MoKymnaTeneM, IeHa JOroBopa Mo uiexkuT Bo3Bparty (cr. 157-1 'K PK,
n. 7 HopmatuHoro nocranosnenue BepxoBnoro Cyna Pecniyonuku Kazaxcran ot 7 utons 2016 rona Ne

! Cyneiimenos M.K. TlpuMeHeHHE U TOIKOBAaHUE HOPM TPAXIAHCKOTO 3aKOHO/IATELCTBA U JIOTOBOPA: IPOOIIEMBI TEOPUH
u npaktuku // UC «Ilaparpad» (https://online.zakon.kz/Document/?doc_id=34551164).

2 Unprimiesa C. K. dopma CIENKU U rOCY1apCTBEHHAs pETMCTPAIUS IPaB Ha HelBmxkuMoe nmymiectso // UC «Ilaparpad»
(https://online.zakon.kz/Document/?doc_id=35048973).

3 3eMeIIbHBIH KOZIEKC Pecmryonuku Kazaxcran ot 20 utons 2003 roma Ne 442-11 //
https://online.zakon.kz/Document/?doc_id=1040583.
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6 «O HEKOTOPBIX BOIMpPOCAX HEICUCTBUTEIBHOCTH CIEIOK W MPUMEHEHHH CYJaMH IOCIEACTBHM HX
HeJeHCTBUTENEHOCTINY).

4, CuryauuonHas 3aaa4a: «Corjacno 3axkonoaarejbctBy OPIL, cyna u 00beKTHI Cy10CTPpOEHHUS
He OTHOCSATCS K HEeABUKHUMOMY MMyliecTBy. B To ke Bpemsi, B OTHOLIEHHH KYIJIH-TPOJAKU ITHX
o0bekToB B maparpage 452 I'TY (Bo B3ammocBsizu c¢ maparpagom 480 I'T'Y) ormeueno, 4rTo
COOTBETCTBYHIOIIIME TMPpeINucaHusl 0 KymJje-npoaaxke (U MeHe) HeIBHKUMOCTH NMPUMEHSIIOTCH U B
OTHOIIIEHHH 3aPEerHCTPUPOBAHHBIX CY/I0B H 00BEKTOB Cy/10CTPOEHMUSI.

Kak Bovl cuumaeme, cnoco6no 1u mo nNpaguio noeauamsv HA KEANUPUKAUUIO POCCUIICKUM
npagonpumeHumenem 3apecUCMPUPOBAHHO20 6 2ePMAHCKOM peecmpe CcyOHA 6 Kauecmee
Heodsuxcumocmu? Ilpeocmasvme omeem 6 gude Kpamkou kKoncyarvmavyuu. Moycem iu 8603mM0x3ucHOCHD
Pa3nuuHO20 MOJKOBAHUA YKA3AHHBIX HOPM Hpueéecmu K 3J0ynompednienulo 6 pamkax
npagonpumeHneHun?»

Knou omeema/pewienue, pexomenoayuu no 8bINOJIHEHUIO 3A0AHUA!

Ilpu pewenuu 3a0auu cmyoeHmy HeoOX00UMO, npexcoe Bce20, NPASUIbHO ONpedeums
Gaxmuueckue obcmoamenbcmea oOena, umerujue npasosoe 3HayeHue, OCYWecmseums KeAIUDUKAYUIO
NOHAMUL, Oonpeodenums NpUMeHUMble HOPMbl MAMeEPUAIbHO-NPABO8020 U  KOIIUSUOHHO-NPABOBO20
pezyiuposanus, cooepaicawyuecs 6 0a308blX HOPMAMUBHBIX NPABOGLIX AKMAX OMEYeCmBeHHO20 U
3apy0erHcHo20 3aKOH00AmenbCmed, a MaxkiHce OCHOBHBIX MEeHCOYHAPOOHBIX CO2NAULEHUAX U 002080pax, 8
Komopwix npunumaem yuacmue Poccuiickas ®@edepayus, a maxoice NpasuibHO NPUMEHUMb HOPMbL
U3OPAHHO20 HA OCHOBAHUU KOJIUSUOHHBIX NPABUIL POCCULCKO20 U (UIU) UHOCMPAHHO20 UMMOOUTUAPHO2O
npasa (8 ciyuae, eciu Npu peuleHuy 3a0ayu cmyoeHm noumem, 4mo OHO He npeonoiazaenm npumeHenue
KOJLTUBUOHHBIX HOPM, Cle0yem 02PAHUYUMbCA AHATUIOM MAMePUanbHO-npagosvlx Hopm). llpu pewenuu
3a0ayu cmyoeHmy HeoOX00UMO C YYemom COOMEemcmeayioujel npasonpuMeHUmenbHol npaKmuKu,
OOKMPUHATILHBIX HAPAOOMOK, NPABUTLHO UCHONBL308AMb  UMMOOUIUAPHO-NPABOBYIO  MEPMUHOTIOUIO,
nposecmu  CPAGHUMENbHBIU — AHANU3 NPABOBOU  PElIAMEHMAaYyuu  KOHKPEmHO20 OMHOUleHUsl 8
COOMBEeMCmMBYIoOuUxX 20Cy0apcmeax, 0ams OYeHKy npasoMepHoOCmu nogedeHus cyObeKmos, npeoslodCums
8apuaHmvl peuleHus ONUCAHHOU 8 3adaue NpasonpPUMeHUmMenbHOU Npooiembvl, CHPOSHO3UPOBAMb
B03MOJCHbIE DPUCKU U NPeOloNCUMb Nymu YCmMpaHeHus makux puckos.  Yuumwieas 3anpem Ha
UCNONb306aAHUE NpU coade 3adema JarObIX OONOJTHUMENbHLIX UCMOYHUKOS UHGpOpMayuu, mouHoe
YUmupoganue HOpmbvl Npasa, yKazaHue Ha HoMep CIMamvll 3aKOHA He ABTIAemCcsl 00A3ameNbHbIM.

B I'epmanuun cyna u oOBEKTHI CyOCTPOEHHUS HE OTHOCATCSA K HeABMKUMOCTH. B pabote 0. A.
Bosouaii? npusoauTcs MEeHMe JIuTepa AKMaHHA® 0 TOM, UTO Cy/Ja CPABHHMEI C «TIIABAOIIIM 3JaHHEMY,
OHM BECbMa JIOPOTOCTOSIIH, U MIPU UX CTPOUTEIBCTBE C UCIIOJIB30BAHUEM CPEJICTB MHBECTOPOB MOCIEIHUM
JOJKHBI OBITH TPEACTABIEHBI TaKHE K€ TapaHTHM, KaK U HMHBECTOpPAM B CTPOUTENbCTBO 3aaHui. Ilo
YKa3aHHOH NpUYNHE, HET HUYEro YAUBUTEILHOTO B TOM, YTO F€PMaHCKOE 3aKOHOAATEILCTBO YCTAHOBUIIO
MpaBuIIo, 3aKperienHoe B maparpade 452 I'TY. B wacTHOCTH, HA OCHOBaHHH YKa3aHHOTO MpaBUIa IS
JAHHBIX OOBEKTOB OCYIIECTBIISIETCS PETUCTPALIMS, CXOXasi C perucTpanueil npaB Ha HEIABHKUMOCTH B
[To3emenbHOI KHuUre. JIIOOONBITHO OTMETUTH B 3TOM CBSI3U, YTO OCHOBATEb PETUCTPALIMOHHON CHUCTEMBI
Toppenca — cap Pobept ToppeHc — co3aall CBOIO CUCTEMY ITyTEM aJIallTallii «METO/1a PETUCTPAIIMH ITpaBa
COOCTBEHHOCTH Ha MOPCKHE cya»®,

Cornacno naparpady 452 I'T'Y npeanucanus [TY o kymie-npogaxe 3eMeTbHBIX y4aCTKOB HaXOIST
COOTBETCTBYIOIIEE PUMEHEHHUE U JUTSI POJAKU 3aPETUCTPUPOBAHHBIX CYJIOB U OOBEKTOB CYIOCTPOSHHUSL.

L UC «ITaparpad» (https://online.zakon.kz/Document/?doc_id=39073607).

2 Bonouaii, 10. A. Ykas3. cou. C. 34.

3 Westermann, H. / D. Eickmann und Dr. W. Pinger. Sachenrecht. B. Il. Immobiliarsachenrecht. — 6. voellig neubearb. u.
erw. Aufl. - Heidelberg: C. F. Mueller Juristischer Verlag, 1988. S. 178.

4 Toppenc, P. Ouepk o nepeade pas Ha HEABMXMMOCTH METO/IOM JIBOWHOI PETUCTPALMH, JIEHCTBYIONINM B OPUTAHCKHUX
KoJoHMX (aBTop mnepeBoja — beszenko P. C.) // Bectnux rpaxmganckoro mpasa. 2018. Ne 2 (T. 18). C. 243
(https://zakon.ru/blog/2018/08/07/perevod_raboty r_torrensa o_registracii_nedvizhimosti_i_vstupitelnaya statya k nemu).
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Cormnacuo naparpady 480 I'TY k MeHe MpUMEHSIOTCS MpaBwIIa O KyIjie-pojaxe. B To e Bpems, cieayer
3aMETUTh, YTO, KaK ObLIO OTMeueHO Ha Jekiuu, B OPI' ecTh cenuanbHBIA 3aKOH - 3aKOH O MpaBax Ha
3apernCTPUPOBAHHBIC CyIHA U 00BEKTHl Kopabiectpoenus ot 15.11.1940%, koToperii BechbMa IOAPOOHO
periIaMeHTHpPYET MPaBOH PEKUM TaKUX OOBEKTOB (T.e. ymomsiHyThle HOpMBI I'TY He o03Ha4aroT, 4TO
MIPABOBOM PEXUM HEJIBUYKUMOCTHU U CYJOB UJICHTHYEH).

B Poccun, xak n3BeCTHO, YKa3aHHBIE OOBEKTHI OTHOCATCS K HEIBMKUMBIM 10 3akoHY (1. 1 cT. 130
'K P®), x0Ts, Tak e, CyIIECTBYIOT CIEI[UAIbHbBIC 3aKOHBI, PETJIaMEHTHPYIOIINE OTACIbHbIE OTHOIICHUS
kacarenbHo cynoB (KTM, KBBT, Bo3aymnsiii kogexc PO, denepanpubiii 3akoH ot 14 mapra 2009 r. N 31-
@3 «O rocyaapcTBEHHOM perucTpaluy MpaB Ha BO3IYIIHBIE Cy/la U CHIEJIOK C HUMUY).

B cuny n. 1 cr. 1205.1 T'K P® u 1207 I'K P® kBanudukanus Takoro poja xopabieil, 00beKTOB
CYJIOCTPOEHHS OCYILECTBIISIETCSI MO 3aKOHY MECTa MX PErucTpanuv. B 1aHHOM ciyyae 3TO KECTKOe
UMIIEPATUBHOE MPABUIIO, (PAKTUYECKH, 3TO — HOPMA-HCKIIIOUEHUE, HE TOJUIeKaIIasi PaciIupUTEILHOMY
TOJIKOBaHMIO?.

CrnenoBarenbHO, KBATH(PHUKAIUS TIOHATHUS, HAPAMEP, PEYHOTO CYAHA, KOTOPOE 3aPETUCTPUPOBAHO B
TEPMAHCKOM pEeCTpe CYJ0B, JOJKHA OCYHIECTBIATHCA UCKIFOUUTENIBHO 110 HOPMaM T'€pMaHCKOro Ipasa,
T.e. TaKO€ CYJHO JIOJDKHO NPU3HABATHCS JBMKMMBIM HMYIIECTBOM, M JIOJDKHBI IPUMEHSTHCS
COOTBETCTBYIOIIME MPABOBBIE HOPMBI IMPOLECCYATBHOIO IIpaBa, MaTEPUAIBHOIO M KOJUIM3MOHHOTO
(HarpuMmep, HE T0JKHBI IPUMEHSThCS nosoxkenus cr. 1213 I'K P®D).

Jlomnyiienrne pacHIMpUTENBHOTO TOJKOBaHMS MpaBui KBanudukauuu mnoHstuii B MUII B Takom
cily4ae IpHUBEACT K MPOTUBOPEUHSM B CyICOHOM MPaKTUKE, HAPYIICHHUIO €€ €AMHO00pa3usl.

B T0 xe BpeMs1, He0OXOAMMO OTMETHUTH, UTO coracHo 1. 2 cT. 415 KTM P® «K BeniabsiM nmpaBam Ha
CyIHO, KOTOPOMY BPEMECHHO NPEIOCTABICHO IMPaBO IUIaBaTh IOj (aroM Apyroro rocyaapcrsa,
MIPUMEHSETCA 3aKOH TOCYJapCTBAa, B KOTOPOM CYAHO 3apErMCTPUPOBAHO HEMOCPEICTBEHHO /10 CMEHBI
¢unara.». CnenoBaTellbHO, €CIM CY/IHO, paHEE 3aperuCTPUPOBAHHOE B POCCUHCKOM pPEECTpe, BPEMEHHO
wiaBaet noj ¢aarom ['epmanuu, kK ero kBanudukanuu OyaeT MPUMEHSATHCS POCCUHUCKOE MPaBO, U OHO
OyJeT cunuTaThCs HEABMKUMBIM. [laHHBIN BBIBOJ MOATBEPKIAECTCA MaTEpHAIaMH Cy1e0HON MPAKTHKHU 110
CXOXHUM  (pakTHUecKMM  OOCTOATENhCTBAM  (IIOCTaHOBIEHHE  TpuUHAIIATOrO0  apOUTPaX]KHOTO
aneysiuonHoro cyga ot 10.12.2009 mo memy Ne A42-1916/2008; moctanoBieHue TpwHAIIATOTO
apOUTPaXHOTO anesuIAIHoHHOro cyaa ot 11.11.2009 mo nemy Ne A42-1918/2008).

YACTD 3. (ne nyoauxyemcsy)

! Gesetz iiber Rechte an eingetragenen Schiffen und Schiffsbauwerken vom 15.11.1940 // RGBI. 1 S. 1499.
2 Cwm., manp.: MexnynapoaHoe yactHoe npaso: yuebuuk / . C. Tleperepcknii, C. b. Kpeuios. - Uzx. 2-¢, ucnp. u jiom. -
Mocksa : 'ocropuszaar, 1959. C. 102.
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