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HpI/I CUCTEMC OLICHUBAHUS 11O JUCHUIUINHE UCITIOJIb3YOTCA:

v yCTHBIﬁ OIMIPOC HAa NPAKTUYCCKHUX U CCMUHAPCKUX 3aHATHUAX 10 BOIIPOCAM TEM
v PEIICHUC TPAKTUYCCKUX 3a1a4

v' TecTOBBIE 3aJaHusA

Y CTHBI 0IIPOC HA NPAKTHYECKUX U CEMUHAPCKHUX 3AHATHSX 110 BONIPOCAM TeM
IIpuMepbI BONIPOCOB:
1. ®opmMbl AIBOKATCKUX 00PA30BAHMIA.

IIpumep oTBeTa:

AJBOKAT OCYIIECTBISIET CBOIO JIEATEIFHOCTh B OJTHOM W3 YETHIPEX aJIBOKATCKUI 0Opa3oBaHWIi:
a/IBOKaTCKOM KaOMHEeTe, KOJUIETUU a/IBOKATOB, aJIBOKATCKOM OI0pO, IOPUINUECKON KOHCYJIbTAIIH.

AnBokatckuil kabuHer (cT.2]1 3akoHa 00 aaBOKaType) sBISETCS WHIMBUAYyadbHOW (opmoit
JesITeIbHOCTH afBokaTa. OH Ha CBOM CTpax M PUCK BeJET BCIO pabOTy, OTKPBIBAET cueTa B OaHKax, BEJET
(MHAHCOBYIO OTYETHOCTh, OQOPMIISIET Opiepa, UMEET CBOIO IeuaTh, OJAHKH, BEACT JOKYMEHTAIIHIO.
Kabuner MoXxeT pacrosiarateCsi Kak B OTAEIBHOM O(HCe, TaK U 110 MECTY JKUTENIbCTBa ajBoKaTa. IIpaBo
CO3/aTh aJBOKAaTCKUH KaOWMHET JaHO TOJbKO TOMY aJBOKaTy, KOTOpPbI HMEeT CTax aJBOKATCKON
JIeSITeIbHOCTH HE MEHEe IISATH JIET.

Konnerust amBokatoB (cT.22 3akoHa 00 aJBOKaType) MPEACTABISIET COOOM KOJJIEKTUBHYIO
dopmy anBokarckoro oOpa3oBaHus. B Hell kaxaplii agBokar JeHCTBYET CaMOCTOSITENBHO, JHYHO
3aKJII0Yasi COTJIAIIEHUs] Ha OKa3aHWe FOPUAMYECKON MOMOIIM WJIM y4acTBYS B 3alUTE MO HAa3HAYECHUIO.
OObenHEHNEe HECKOJBKUX aJBOKATOB B OJHO 0Opa30BaHUE MO3BOJIIET MUHHMHU3UPOBATh PacxXojbl Ha
conepkanue oduca, BeleHHEe JOKYMEHTAINH, a TAK)KE COTJIAaCOBBIBATH COBMECTHYIO pabOTy HECKOJBKHX
a/IBOKATOB IO CJIOKHBIM JIeJIaM.

AnBokarckoe O0ropo (cT.23 3akoHa 00 agBOKAType) TAKXKe SBISCTCS KOJUIEKTUBHOW (POpMOit
a/IBOKaTCKOro oOpazoBaHus. Ero oriauuyme oT KOJUIETMH B TOM, YTO OIOpO BO3IJIABIIAET YHPABIISIOIINI
napTHep, KOTOPbIe 3aKITF0YAET COTJIAlIeHUE C JIOBEPUTEISIMU OT HMEHH OI0pO, a BCE aJBOKATHI-TAPTHEPHI
COBMECTHO pab0Taro Ha UCIIOJIHEHHE ITOTO COTJIAIlICHHS.

IOpunnueckas xoncynpTanus (ct.21 3akoHa 00 amBokaType) — 3To crnenududeckas (opma
a/IBOKaTCKOro oOpa3zoBanus. Eciau mpensiaymue TpH CO3MAIOTCS CaMHMM  aJBOKaTaMHU IO HX
YCMOTPEHHIO, TO OpUAMYECKas KOHCYJIbTAIMsl OPTaHU3yeTcsl MO TNPEACTaBICHHUI0  OpraHa
UCTIOJIHUTENIbHOW BiacTu cyObekta PD B Tex cyneOHBIX pailoHax, IJie MMEeTcsl HeXBaTKa a/JBOKATOB
(menee 2-x Ha omHoro (enepanbHOrO Cyapio). COBET aJBOKATCKOW MMajaThl HAa OCHOBaHUU
NpPECTaBICHUs PUHUMAET pelIeHUe 00 YUpek JACHUU IOPHIMYECKON KOHCYIbTAallM M HAIpaBiseT TyAa
TSl paOOTHI aJIBOKATOB.



MeTtoanuyecKkue nosiCHEeHUS

Jlis oTBeTa Ha BOMPOCHI YPOBHS 3allOMUHAHUS W TOHUMAaHHS HEOOXOIUMO H3yYUTh
BHUMaTellbHO HOpMBI YIIK P®, mnpix DenepanbHpix 3akoHOB PD (B manHOM ciydae DenepasibHBIN
3aKk0H P® «O0 agBOKATCKOW JEATEIHLHOCTH aJBOKATYpe», YCTAHOBHUTH CYTh M COOTHOIICHUE JaHHBIX
HopM. Ilo manHoMy Bompocy B HopMax YIIK P® Huuero He roBopuTcs 00 aJBOKATCKUX 0Opa30BaHUSX.
bonee Toro, 3akoH JUIIbL FOBOPUT O BO3MOXKHOCTH YYacTHsl B KaueCTBE 3allUTHHUKA, MPEICTABUTEIS
anBokaToB. [lonstue «anBokaray mpaercs B @enepanbHom 3akoHe PO «Ob agBokaTckoil AesATEIbHOCTH U
aJIBOKaType», TNIe OJHUM MPU3HAKOB MPUOOPETCHHsSI CTaTyca aJBOKaTa SIBISIETCS O0S3aHHOCTH BHIOPATH
onHy u3 (GopM aJBOKAaTCKMX OOpa30BaHUM, B KOTOPHIX OH COOHMpAeTcsi OCYLIECTBIATH CBOIO
JIeSATEIbHOCTD.

2. llonsiTue U 001Iasl XaPAKTEPUCTUKA KOHCTUTYIIMOHHOTO NPAaBa KaX/I0ro Ha MoJIydyeHue
KBAJIM(PUIIMPOBAHHOM IOPUAMYECKOH TOMOIIIH.

IIpumep oTBera:

Koncrurynus P® rapantupyer KaxaoMy I[paBO Ha KBAJU(HUIMPOBAHHYIO HOPUIAMUYECKYIO
nomotnb (ct.48 Koncrurymuu PO).

W3 aHanu3a pocCUIICKOro 3aKOHOJATENbCTBA MOKHO CHIE€TIaTh BBIBOJ O CYLIHOCTU U COIAEP/KaHUU
3TOro 1oJiokeHuss OCHOBHOIO 3aK0HA. OHO 3aKJIF0UAETCs B CIIEIYIOIIEM:

1. IIpaBo Ha KBaIM(PUUUPOBAHHYIO IOPUIUUECKYIO IOMOLIb UMEET KaXK bl

Bo-nepBbIX, 3TO O3Hayaer, 4YTO JaHHOE MPABO IIPEJOCTABIECHO JHOOOMY YEJIOBEKY Kak
rpaxaanuHy P®, Tak 1 MHOCTpaHHOMY Ipa)KlaHHUHE M JIMIy 0e3 IpakJaHCTBa, KaK B3pOCIOMY, TaK U
HECOBEPILICHHOJIETHEMY, MY>KUMHE U KEHIIUHE, IPABOCIIABHOMY M YEJIOBEKY APYIOr0 BEpOUCIOBEIAHUS
U T.JI.

Bo-BTOpBIX,  KaTeropum  «KaxAbli»  pacnpocTpaHseTcss Ha  y4acTHHKa  JII0OOM
IIPABONIPUMEHUTEIBHON EATEIBHOCTH, B KOTOPOW IOCYJapCTBEHHBIM MM MHOW OpraH B paMKax CBOUX
IIOJIHOMOYMM PUHUMAET FOPUIAYECKH 3HAYUMOE JUJIS 4EJIOBEKA PELICHUE.

[IpaBonpuMeHeHne, B TEPBYIO OdYepeNlb, OCYILECTBIsAETCS B cdepe CyIONpOU3BOICTBA!
YTOJIOBHOTO, T'Pa)JIaHCKOro, KOHCTUTYLIMOHHOTO, aAMHHHMCTpaTHUBHOro. Jlto0oe nuIo, okazaBlieecs B
chepe AEHCTBUS CYAOB JIOOBIX ypOBHEH U JIOOOW IOPHCIUKIMHM, HMMEET IMpaBO Ha MOJIy4YEeHUE
KBaJIM(ULMPOBAHHON IOopUAMYEcKO nomomu. YenoBeK MOXKET OKa3aTbCs B CIOXKHOM IpaBOBOM
CUTYallMu HE TOJBKO B CYJONPOU3BOJACTBE, HO U B MHOM IOPUANYECKON MPAKTUKU. B 3TOM ciydae, nuuo
BIIpaBe MPUOETHYTH K MOMOIIM KBaJTU(UIIMPOBAHHOTO IOPUCTA, KaK TPABUIIO, a/IBOKATA.

B-TpeThux, KOHCTUTYLIMOHHOE MOHATHE «KaXKIbII» OXBAaThIBAET BCEX CYOBEKTOB IOPUANYECKOM
JEeSITENIbHOCTH (pa3yMeeTcsi, KpOMe CaMOTo NMpaBONPUMEHUTENS: JO3HABATeNs, ClIeA0BaTeNs, IPOKYypopa,
cyna). Ilpexxne Bcero, 3To CyOBEKTBl, OTCTAaUBAIOIIME CBOM NPaBOBOM HHTEpEC: I0/I03PEBAEMBbIH,
OOBMHSIEMbIN, TOTEPHEBIINNA, TIPaXTAHCKUI HCTEl, TIPaXXTAHCKUH OTBETYMK, YACTHBI OOBHUHUTEIND.
KpoMe HuX, mpaBo Ha a/JBOKAaTCKyI0 IOMOIIb HMEIOT CBHJETENb, JHLO, Jaroliee OOBsCHEHHE,
3aJI0r0J1aTeNb, IOPYYNUTEIb U BCE UHBIE YHACTHUKH, HE OTHOCSIIMECS K CTOPOHAM JIEJIa.

2. IIpaBo, mpenycmorpenHoe ctr.48 Koncturyuuum P® peanusyercss B TOM cilydae, eciu
YEJIOBEK HYKJAETCSA B FOPUINYECKON TOMOIIIH.

C10BO «IIOMOIIb» O3HAYAET COJEHCTBUE KOMY-IHOO CO CTOPOHBI JAPYIHX JIIOJIEH B BBIXOJE U3
CJIOKHOM JKM3HEHHOW cuTyauuu. IIpocToil yenoBek, OKa3aBIIMKCS, HAmpUMeEp, MOTEPHEBIIUM WIIN
MOJI03PEBAEMbIM TI0 YTOJOBHOMY Je€Jy, OLIyliaer ce0s B COCTOSIHMM «IIPaBOBOTO O€ICTBUS» H
CTaHOBUTCS Tepes BbIOOPOM -IeCTBOBATh CAMOCTOSATEIbHO, HA CBOM CTpax M MCK, JTUOO MpHUBJIEYb HA
IOMOIIb aJIBOKaTa WJIM MHOTrO fopucrta. Takoil BbIOOp 3aKpemjieH B 3aKOHE B BHJE IpaBa JMla Ha
noJlyuyeHue KBan(puumupoBaHHON ropuaudeckoi nomouu. Hampumep, nmorepnesmivii BlipaBe OTCTauBaTh
CBOM MHTEPECHI CaMOCTOSITEIbHO, JTUOO ¢ TIOMOIIBIO a/BOKaTa-mpeacTasurens (m.8 4.3 cr.42, 4.l ct. 45
VIIK P®). CBunerens BipaBe sIBUTHCS Ha JOMPOC OJUH WM ¢ aaBokaToM (1.6 4.4 c¢1.56 VIIK).

Ho B 0c000 3HauuMBIX ciy4asx roCcyJapCTBO 3aKpeIuisieT He MpaBo, a 00SA3aHHOCTb OKa3aHUs
U1y KBaTu(UIIMPOBAHHOH fopuandeckoil momorntu. Tak, cormacHo cr. 51 YIIK P® anBokaT-3amuTHUK
00s3aTeNIbHO ~ y4yacTBYeT B Jelie, €CIM  MOJO03peBaeMbli MM  OOBHMHSEMBIH  SBIISETCS
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HECOBEPIICHHOJIETHUM, HE BIJIAJICET SI3IKOM, HA KOTOPOM BeJETCsS CYJONpPOM3BOACTBA U T.O. B cimyuae
eciy caM OOBMHSEMBIN WJIM MOJ03pPEBAaCMbIil HEe MPHUTJIAIIAeT aJBOKaTa, TO CJIEeI0BaTeNb €ro Ha3HAYaeT.
[Tpu 3TOM maxe eciu OOBUHSAEMBIN OT HETO OTKA3bIBACTCS, TAKOM OTKAa3 SIBIAETCS HE 00s3aTENbHBIM JIJIs
cnenosarens (c1.52 VIIK P®D).

3. Oka3bIBaeMast MOMOIIb JOJDKHA OBITh FOPUIMYECKU KBATU(DUITUPOBAHHOM

Ot TpeOOBaHMS OTHOCATCA K JIMIly, OKAa3bIBAIOUIEMYy IIOMOIIb M 3aKJIIOYAIOTCS B €ro
CIOCOOHOCTH Ka4yeCTBEHHO OTCTaWBAaTh MpaBa, CBOOObI M 3aKOHHBIC HHTEPECHI HYXKAAIOLIETOCS B TaKOM
HIOMOIIH.

[lepBoe TpebGoBanue ¢opmanbHoe. [10CKOIBKY MOMOIIL AOKHA OBITH IOPUIUYECKOH, TO ee
MOKET OKa3bIBaTh TOJIEKO FOPHUCT -CIICIHATIHUCT B 00IaCTH MPaBOBeCHUsS. TaKOBBIM ITPU3HACTCS YEIIOBEK,
oOnajaromuii  AWIJIOMOM  IOPUCTA, TO €CTh IOJYYMBLIETO IOpUAMYECKOE OOpa3oBaHHE B
aKKpEJUTOBAHHOM BBICIICH y4eOHOM 3aBEJCHUU.

Bropoe TtpeboBanune -KBaMM(UIMPOBAHHOCTH — OTHOCHTCA K COJEPXKATEIbHOH CTOpPOHE
OKa3bIBaeMoOH momMoury. B 3ToM 1mtaHe Bcex FOPHCTOB MOKHO Pa3/iesIuTh HA JJBE KATErOpUH: aJBOKATOB U
HeasBoKaToB. [lepBrie B cBoei MpoeCCHOHATBFHON ACATENbHOCTH CHENUANIN3UPYIOTCS Ha OTCTauBaHUH
npaB, cBOOOJ M 3aKOHHBIX HMHTEpecoB Qu3uueckux M ropuauyeckux jauiu. CormacHo cr.l ®3 «O6
a/IBOKAaTCKOW JIEATEFHOCTH M aIBOKaType B PD» MOMOIIb aJBOKATOB CBOM TOBEPUTEIISIM MIPU3HACTCS HE
TOJBKO IOPUANIECKOM, HO ¥ KBATM(PUIMPOBaHHOH. VIHBIC FOPUCTHI (HEaABOKATHI) B JAHHOM HAIlPaBJICHUH
npoeCCHOHATIBPHO HE CIEHUAIN3UPOBAHBI M TIOTOMY HEOOXOIUMBIMU 3HAHUSMHU, U HABBIKAMH OKa3aHUS
TaKOH IOMOIIU HE 00JIa1afoT.

MeToanueckue mosiCHEHHUS

IIpy oTBere Ha TEOPETUYECKMH BONPOC HA IOHMMAHUE M AHAIM3 3aKOHOJATEIbCTBA
HE00XO0/IMMO U3Y4UTh U MPOAHAIU3UPOBATE BCE HOPMBI YIOJIOBHO-IIPOLECCYAILHOIO 3aKOHA U BO3MOXKHO
uHbIX DenepanbHbIX 3aKOHOB PD mpuMeHuTensHO K chopMynHpoBaHHOMY Borpocy. Hampumep, mpu
paccMOTPEHUH AAHHOTO BOMpoca He0OXxo1uMo npoaHaiu3upoBats HopMbl YIIK P®, nnbix denepanbHbix
3akoHOB P® ¢ 1menpio onpenenuTh, Kakue JUIa UMEIOT MPaBO Ha KBATM(UIIMPOBAHHYIO IOPUINYECKYIO
nomo1is B coorBeTrcTBUU ¢ KoncTurynueit PO, 06061muTh U caenaTh BEIBOIbI.

IIpuMepbI NPAKTHYECKHUX 3aJAHUH
1. UBanos, 3anepxxanubiii corpyanukamu IIICII Ha ynune ¢ Bemamu, KOTOpble ObLIM MOXHILIEHBI
HakaHyHe W3 KBapTUpbl CMHPHOBA, W JOCTABJICHHBIA B OTIEIN TMOJUIMH 3asSBWI, YTO HE OyneT
JlaBaTh HUKAKUX 0OBbsICHEHUH Oe3 3auuTHUKa. Jlo3HaBaTenb oTKas3all eMy, MOsICHUB, YTO B HOUHOE
BpeMsl aJIBOKAThl HEe paboTatoT. Mmeem au npaso 3adeparcantulil Meanoe na Keanuguyupo8anmyio
ropuoudeckylo  nomowp? Kaxoeo 3Hauenmue KOHCMUMYYUOHHO20 NpaABA  KAHCO020 HA
K8AIUDUYUPOBAHHYIO TOPUOULECKYIO NOMOUDL !

Pewenue:

[Ipenycmorpennoe Koncrurynueit PO mpaBo kax10oro Ha KBaIHU(QHUIUPOBAHHYIO IOPHINYECKYIO
nomouib (cr.48 Koncrutyuun P®) mnpeamomnaraer: BO-NEpPBbIX, MPaBO Kax# 0020, YbH TpaBa
OTPaHUYUBAIOTCS JCHUCTBUAMM JOJLKHOCTHBIX JIMII WJIA OPraHOB, BO-BTOPBIX, B CIIy4ae, €CIIM YEIOBEK
HY)KJaeTcs B TaKOW IIOMOIIM, U, B-TPEThbUX, OKa3blBaemas IMOMOILIb JOJKHA OBITh IOPUINYECKU
KBaJTH(PHUIIUPOBAHHOM.

WBanoB 3anepxan corpyanukamu IITICIT u goctaBnen B oTaen nonuuuu. TakuM oOpas3oM, 1o
CyTH, CYLIECTBEHHO OIPAHMYMBACTCS €ro IIPaBO Ha HENPUKOCHOBEHHOCTH JIMYHOCTU. IlodTOMY, ncxons
U3 KOHCTUTYLIMOHHOW HOPMBI IpaBa Ka)X/JI0ro Ha KBaIU(PUIMPOBAHHYIO IOPHANYECKYIO MOMOIIb OH
BIIpaBE MOJIYYUTh €€.

KpoMe TOro, yromoBHO-mpoLecCyaJlbHBIA 3aKOH YCTAaHABIMBAET NIPABO JIMI, KOTOPHIE
OKa3bIBAIOTCS HE IPOCTO BOBJICUEHHBIMU B YTOJIOBHO-IIPOLECCYAIBHYIO JEATEIBHOCTb, & B OTHOLIEHUU
KOTOPBIX OCYIIECTBIISICTCA ACITENIBHOCTh, HAIIPaBJICHHAs HA YTrOJIOBHOE MpECIENOBaHUE JTAHHOTO JIMIA,
HNOJYYUTh Takylo TMomoulb. [Ipy 3TOM JODKHOCTHBIE JIMIA O0s3aHBl OOECIEYUTh YrOJOBHO-
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mpecieyeMOMY JIMIY MPaBO HA TMOJYYCHHE TaKOH KBaIM(UIIMPOBAHHOW momoInu. B cooTBercTBHU C
q.1.1 ct.144 VIIK P® npu npoBeaeHUN MPOBEPOYHBIX JACHCTBUIN CIIENOBATENb, JO3HABATEIHh OOS3aHBI
pa3bsCHUTH TpaBa M o00s3aHHOCTH, npexycmorpeHHsle YIIK P® u obecneuynTh BO3MOKHOCTH
OCYLIECTBJIEHUsI 3THX MpaB B TOW YaCTHU, B KOTOPOW MPOU3BOJIMMBIE IPOIECCYalIbHbIE IEHCTBUS U
MPUHUMAEMBbIE TPOIECCYaNIbHBIE PEUICHUsI 3aTparuBalOT KX MHTEPEChl, B TOM UYHCJIE IpaBa HE
CBUJICTENILCTBOBATh IMPOTUB CaMoOro cebs, CBOEro cympyra (CBoeil cympyru) M Apyrux OJU3KHX
POJCTBEHHUKOB, KPYI' KOTOPBIX OmpenaesieH MyHKTOM 4 crartbu 5 Hactosimero Kopekca, mojib30BaThCs
ycllyraMu aJIBOKaTa, a TakyKe MPUHOCHUTDH kKaJloObl Ha jaelicTBud (0e31elicTBrE) U PEeLIeHUs TO3HABATES,
HavYaJIbHUKA MOJpa3AesICHHs JO3HAHUs, HAaYaJIbHUKA OpraHa JO3HaHUs, OpraHa JI03HAHUS, CJIeI0BaTEs,
PYKOBOJMTENS CIEICTBEHHOIO OpPraHa B IMOPsJAKE, YCTAaHOBJIEHHOM IaBol 16 Hacrosimero Kopekca.
Kpome Toro, na ocaoBanuu 1.6 4.3 ct.49 VIIK P® 3amuTHuK 10mycKaeTcsi K y4acTHIO B JIeJie C MOMEHTa
Hayaja OCYLIECTBJICHUSA NPOLECCYAlbHBIX NEHCTBHI, 3aTparMBalolluX IpaBa W CBOOOIBI JHIA, B
OTHOIICHHH KOTOPOTO TMPOBOAMTCS TPOBEpPKAa COOOMIEHUS O TPECTYIUICHUH B  TMOPSJKE,
npeaycmoTpeHHoM ct.144 VIIK PO.

[Tockonpky MBaHOB 3ajepkaH ¢ BelIaMu, KOTOPHIE, IO MPEANOI0KEHUIO, COTPYIHUKOB MOTJIH
OBITh TOJIyUYEHBI B pe3y/lbTaTe MPECTYIUICHHUS, TO JaHHOMY JHIy TpeOyeTrcs KBalu(pHUIMpOBaHHAS
IOpUIMYECKasl TOMOINb, Je-(aKkTo, OH SIBJISICTCS IOJ03PEeBaeMbIM (TO €CTh JIMIIOM, B OTHOIICHHH
KOTOPOTO OCYIIECTBIISIETCSA MPOBEPKA COOOIICHUS O MPECTYIJICHUH WU YTrOoJIOBHOE IpeciieIOBaHUE), TO
OHO HE TOJIbKO MMEET MPaBO Ha KBATU(PUIIUPOBAHHYIO IOPUINYECKYIO TTOMOII (TO €CTh MPUTIIACUTH CaM
aZiBOKaTa), HO W [03HABaTellb WU CJEJ0BaTeNlb OOsA3aHBI €My OOeCHedHuTh MpaBO Ha 3alIUTy B
cootBeTcTBUU O cT.16 YIIK PO.

Memoouueckue noacHenusn

[Ipu pemieHnn mpakTUYECKOW 3aJaud HEOOXOJUMO JaTh OTBET Ha Bce C(HOPMYIHPOBAHHBIC B
HEl BOMPOCHI, 00OCHOBAB M MOTHMBHPOBAB OTBEThI CCHUIKAMH HAa COOTBETCTBYIOIIME HOPMBI YTOJIOBHO-
mpoleccyagbHOro 3akoHa. HeoOXoaumo M3y4yuTh OOIIME€ HOPMBI KOHCTUTYIUMH, YTOJOBHO-
MPOILIECCYATbHOTO 3aKOHA, pPErJaMEHTUPYIOIIME OOIIMe TOJOKEHHS, Kacalolluecs MPUHIUIIOB
YTOJIOBHOTO CYJOTPOU3BOJICTBA, YUACTHUKOB, a TaKke «paboure» HOPMBI, perIaMeHTHPYIOIINUE Ty WU
WHYIO 00J1aCTh YTOJIOBHO-TIPOIIECCYATbHON IeATeNbHOCTH. B KOHIIE peleHus 3a1a4n ciaeayeT 0000uuTh
BBIBOJI O TIpaBaX YYaCTHUKOB YTOJIOBHOTO CYIOMPOU3BOACTBA M JEJIETHUPOBAHHBIX OOS3aHHOCTSIX
cjenoBares, J03HaBaTesl, IPOKYpopa WK CyJia U PEIICHUsIX, KOTOPhIE OH JOJDKEH MPUHSTH.

2. [lpu paccMoTpeHHMH Jelia B CyJe, aBOKAT HEOIHOKPATHO 3asBIISUI XOJAaTalCTBa O BBI30BE U
JIOTIPOCE  JIOTIOJHHUTEIBHBIX CBHJETENCH, OTBOJABI CYAy, APYIMM YYacTHHKAM YTOJOBHOIO
CYJOIIPOU3BOJICTBA, B YJOBIETBOPCHUU KOTOPBIX CYyJ MOCTOSHHO OTKa3biBajl. Torja aaBokaT
JICMOHCTPATHBHO BCTAJl M IOKUHYIT 3aJ1 CyJeOHOT0 3aceanusi, MoTpeOOBaB yKa3aTh B MPOTOKOJIE
0 TOM, YTO TOCKOJIbKY €r0 XOJaTalCTBa CyJOM HMTHOPHUPYIOTCS, OH BBIHYXJCH NMOKHHYTH 3ajl
cyneOHoro 3acemanusi. [lpoananusupyiume Oeticmsgyloujee 3aKOHOOAMENbCMEO U  OYeHume
Oeticmsus aosokama? Kaxosvie nocieocmeusi noooOHbIX Oelcmsuii adsokama 6 cy0eOHOM
3aceoanuu? Kakue mepvl npedycmompenvl ¢hedepanrbHbiM — 3AKOHOOAMENIbCMBOM — 88UAY
HeHaoedcaue2o n08edeHUs a0gokama 8 cyoebnom pazoupamenvcmee?

Pewienue:

AJIBOKAT-3alIMTHUK B IIEJSIX 3alIUTBl HMHTEPECOB IMOJ03PEBAEMOTO U OOBHHSIEMOTO Ha
ocHoBanuu 4.1 cr.53 YIIK P® BnpaBe coOupaTh M MpeACTaBIATh J0Ka3aTeIbCTBA, HEOOXOIUMBIC IS
OKaszaHusid IOpPI}IPI‘-IGCKOfI IIoMoOIIu, 3adABJIATH XOJIaTaﬁCTBa n OTBOJBI, HpI/IBHeKaTB K y'—IaCTI/IIO B J€JIC
CIEIUATUCTa, B TOM YHCIIE JJIA Ja4d UM 3aKIIOUeHUs M T.J. TakuM 00pa3oM, aJBOKAT peaau3yeT CBOE
Ha3Ha4YeHHe — 3allUTy MpaB U 3aKOHHBIX MHTEpecoB oOBHHsAeMOro. ['maBa 15 pernaMeHTHUpyeT MOPSAOK
3asBJICHUS U PaCCMOTPEHUsS XoaaTaicTB. [1o mocTynmuBIIEMy X01aTalCTBY Cy/ 0053aH €ro pacCMOTPETh
HEMEJJICHHO ¥l TIPUHSTH 10 HEMY OJIHO U3 TPEX pelIeHui: 00 yIOBIECTBOPEHUHN X0/IaTaiicTBa, 00 OTKAa3e B
YIOBJIETBOPEHUHU XOJATaICTBA U O YaCTUYHOM OTKAa3€ B YAOBJIETBOPEHUHU XojaTaicTBa. Cya NpUHUMAET
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peiieHre o0 0TKa3e B yIOBICTBOPSHUH X0IaTaliCTBa JIUIIIh B TOM CIIy4ae, €CJIA JJOKa3aTeIbCTBO HE HMEET
OTHONICHHUE K JIelTy, HE CIIOCOOHO MOJTBEPXKIATh HAJTUYME WM OTCYTCTBHUE COOBITUS NMPECTYIUICHHUS,
BUHOBHOCTb, HEBHHOBHOCTbH JIMIA, HWHbIE OOCTOATENbCTBA, TMOJJEKAIIUE YCTAHOBICHUIO, HE
COOTBETCTBYET TpeOOBaHHSAM 3aKOHA, SIBJISETCS HEIOMYCTUMBIM; JUOO SBJISETCS HU30BITOYHBIM (T.€.
00CTOSATENHCTBA YK€ YCTAHOBJICHBI JPYTMMH JI0Ka3aTEIbCTBAMU), HA 4YTO HEOJAHOKPATHO YKa3bIBaJ
Koucturymmonnsiii Cyn P®. Pemenue cynbu 10KHO OBITH 0O0OCHOBAHHBIM M MOTHBUPOBAHHBIM.

Ecnan agBokaT He corjaceH ¢ pelIeHHUsIMU CYIIbH, TO OH BIpaBe MX 00XajioBaTh B MOPSIJIKE,
YCTaHOBJIEHHOM YT'OJIOBHO-IIPOLECCYaAJIbHBIM 3aKOHOM.

[Tpu aTOM y Hero ecTh 00s13aHHOCTH. Tak, aJBOKAT HE BIIPaBE OTKA3aThCs OT MPHHATON Ha cels
3amuThl  Tojo3peBaeMoro, obpuHseMoro (4.7 cr.49 VIIK). To, 4ro aaBOKaT-3allUTHUK TOKUHYJI
CaMOBOJIBHO 3aJ CyIeOHOIro 3aceaHus, OCTaBUB OOBHHSEMOTO 0e3 Haajexaiel KBauUIrpoOBaHHON
IOPUAMYECKOM MOMOIIM JIOJKHO PaclieHUBAThCsl KaK OTKa3 OT IMPUHATON Ha ceOs 3amuThl. B mepByro
ouepeslb, TO O3HAYaeT CPBIB CYJAEOHOr0O 3acelaHusi, IOCKOJIbKY CyAbsSl HE BIpaBe MPOIOIKATh
pPacCMOTpEHHUs Jieja B Cy/l€ B OTCYTCTBHE 3alllUTHUKA, 4, BO-BTOPBIX, CYLIIECTBEHHOE HapyLICHUE MpPaB
O0OBHHSIEMOT0, KOTOPBIH JIUIIACTCS KBATH(PHUIIMPOBAHHON FOPUINIECKON moMomi. B cooTrBercTBHH € 11.6
ct.18 Kogekca mpodeccroHanbHONH 3THKHM aJBOKaTa B Cllydae HEHCIOJIHEHHHM WJIM HEHaAJIEKaIleM
UCTIOJTHEHUH aJIBOKATOM CBOHMX MNPO(ECCHOHAIBHBIX OOS3aHHOCTEH Tepes JOBEpUTEIIeM, HapyIICHHS
aJIBOKaTOM HOPM KoJekca npodeccuoHanbHoi 3Tuku (1m.1,2 4.2 ct1.17 ®denepanbuoro 3akoHa PO «O6
aJIBOKATCKOM JESATEIHbHOCTH W aJIBOKAType») K HEMY MOTYT OBbITh NMPUMEHEHBI MEPHl JTUCIHUIUIMHAPHON
OTBETCTBEHHOCTH BILIOTH JI0 IIPEKPAILICHUS CTaTyCca aJBOKaTa.

Memoouueckue nosacnenus

Jnst pemieHus NMPakTHYECKOro 3aJaHMs YPOBHs aHaiuu3a JCHCTBYIOLIETO 3aKOHOAATENIbCTBA
cieayer oOpaTuTbCsl K HOpPMaM YTOJIOBHO-TIPOLIECCYalNbHOTO Koaekca P®d, BO3MOXHO HMHBIM
@®enepasibHbIM 3akoHaM P®, a Takke B HEKOTOPBIX CIy4yasX K PELIEHUSM BBICIIUX CYAEOHBIX OpPraHOB.
[Tpobnema pemieHus AaHHBIX 3a/la4 COCTOUT B TOM, YTO YTOJIOBHO-IIPOILIECCYaJbHBIN 3aKOH HE MOXKET
PErIaMEHTHPOBATh BCE BO3MOKHBIE IIPAKTUYECKHUE CUTYAllMH, [I03TOMY HEKOTOPBIE OTBETHI HAa BOIIPOCHI
MOKHO HaliTH B HOpMax UHbIX DenepanpHeix 3akoHOB PD. Hepenko nMer0T MecTo cilydan, KOria HOpMBI
VIIK P® nporuBopeuar HopMaMm uHbIX DenepanbHbiXx 3akoHOB P®. B Takom ciiyyae HE0oOX0auMoO
oOpamarbess k nocraHoBieHHio Koncturynnonsoro Cyna PO ot 29.06.2004 N 13-IT "Ilo neny o
IPOBEPKE KOHCTUTYLIMOHHOCTU OTAENbHBIX MojoxeHuil crareit 7, 15, 107, 234 u 450 VYronosHo-
mpoueccyanbHoro kozaekca Poccuiickonn @enepanuu B CBA3M € 3allpOCOM  TPYIIIBI  JEMyTaTOB
lNocynapctBennoit Jlymbl" o mpuOpuTeTe TE€X WIM WHBIX HOpM. JlJisi peleHus NTaHHOW MPaKTHUYECKOU
3aJa4d HEOOXOJUMO HM3Y4MThb, MPOAaHANU3UpOBaTh U 0000mMTh Kak HOpMbl YIIK P®, tak u ®3 «O6
aJIBOKATCKOM JIeATETLHOCTH aIBOKaTypey, a Takke Komekc nmpodeccrnonanbHolM 3THKY aJBOKaTa.

IIpuMepsI TECTOBLIX 3aIaHUM:

[Tpu nmpoBeieHUN OCBUIETEILCTBOBAHUH CJIEIOBATENb HE BIIPABE:

N3piMaTh Kakue-1u60 npeaMeTsl

[IpumeHsaTh Kakoe-Tr00 MPUHYKICHUE

OcmarpuBath JIMIO ¢ OOHaKEHHEM 0€3 ero CorfiacHs

OcymiecTBisITh JII0060€ (hoTorpadupoBanue 6€3 coryiacus aura

. YKa3bIBaTh B IPOTOKOJIE HA XapaKTep U CTENEHb TEJIECHBIX MOBPEKICHHHI
BepHpblii oTBeT: S.

orwdPE

MeToauuyecKkue NOSICHEHH S :

OpauH U3 TECTOB, KOTOPBIE BHI3BIBAET MPOOIEMBI IIPH €T0 PEIICHUH, TOCKOIBKY CHOPMYINPOBaH
TakKUM 00pa3zoM, UTO JIJIsl OTBETA HAa HETO HEOOXOAMMO MpoaHAIU3UpoBaTh Heckoyibko HOpM YIIK PO (cT.
179, 180, 165 VYIIK P®). [Ins Toro, 4rtoObl AaTh MpPaBHIBHBIM OTBET, HEOOXOIMMO 3HATH OOIIHE
MOJIOKEHUST O CYIIHOCTH, IEJISIX, OCHOBAHHSAX, YCJIOBUSAX M TPOIECCYATHHOM TOPSAKE MPOU3BOJICTBA
TAKOTO CJICACTBEHHOrO JIEMCTBHMS KaK OCBHACTCIHLCTBOBAHHUE M €r0 OTIHMYHME OT HMHBIX CJICACTBEHHBIX
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JIeHCTBHUH (B JaHHOM Citydae — 3KcnepTu3bl). CyITHOCTh CIECTBEHHOTO JIEHCTBUS COCTOUT B BU3YyaJIbHOM
obcnenoBanuu kUBOro Juna (4.1 ¢t.179) u BO3MOXKXHOM H3BATUU C Tena kuBoro jauna (4.3 ct.180 YIIK
P®). Lensimu sBisitoTcst - oOHapy)KEHHE Ha Telie 4eJOBEeKa OCOOBIX IPUMET, CIEIOB HPECTYIUICHUS,
TEJICCHBIX MMOBPEXICHUH, BBISIBJICHUS COCTOSHUS OIbsIHEHUS WM WHBIX CBOMCTB M IIPU3HAKOB, HMEIOIITUX
3HAUEHUE IS YTOJIOBHOTO jena. (OCHOBaHHWEM SIBIISIETCS TOCTAaHOBIICHUE CIIEAOBATENs, KOTOPOE
00s13aTeIbHO IS JIMIIA, B OTHOIICHHH KOTOPOTO OHO BBIHECEHO, IMOATOMY €ro COTJiacus He TpeOyeTrcs u
BO3MOXXHO TpUMEHEHHE MNpUuHYXAeHUS. OCBUACTETHLCTBOBAHUE IPOBOJUTCS IMPHU YCIOBUU, €CIU HE
TpeOyeTcss MPOU3BOACTBO 3KCHEpTH3bl. OCOOBI peXUM MPH OOHAKEHHWH JIMIA IPEArojaraet JHUIIb
MIPOU3BOJICTBO OCBHUIECTEILCTBOBAHUS Cli€IOBAaTENIeM OAHOro mojia (Ho 0e3 ero corjacus), a corjiacue
TpeOyercs JHIIb Ha NpuUMEeHeHHe (OTo, BUICO. B OCTaIBbHBIX ciydasx, (GOTO M BHJICO3AIUCH
CJIEJICTBEHHOTO JICHCTBHSI MOTYT OBITH OCYILIECTBIICHBI CIIEZIOBATEIeM B COOTBETCTBUU ¢ 4.6 cT.164 VIIK
P®D)

OTiune OCBHUAETEIHCTBOBAHUS OT 3KCIIEPTU3bI COCTOMT B TOM, YTO MPH IPOU3BOJACTBE
SKCTEPTU3bl YCTAHABIIMBACTCS JIOKATU3AIMS, MEXaHHU3M OOpa30BaHUs, XapakTep W CTENCHb TEJIECHBIX
MOBPEXKICHUMA, a MPH OCBUACTCILCTBOBAHUM (DUKCHPYETCS HAIMYUE TEJCCHBIX IMMOBPEKICHUH, HO HE
YCTaHABIIMBAETCS CTETIEHb TEJIECHBIX MOBPEKACHMA. TakuM o0pa3om, BEpHBIN OTBET -5.

1. MIPOMEXYTOYHASA ATTECTALIUSA

[Ipy npoMeEKyTOUHOM aTTeCTALMKU 110 TUCHUIIIINHE UCIIOJIb3YFOTCS:
v' TeopeTUuuecKHii BOIIPOC

v/ IpaKTHYECKOE 3a/IaHue — 3a1a4a

IIpumep TeopeTHYECKOro BONpoOca:
Ompoc agBOKaTOM JIMIIA C €ro COTJIACHS: MOPSIOK MPOBENSHHS, OPOPMIICHUS, MTPEACTABICHHS.
Jloka3aTenpCTBEHHOE 3HAUCHHE.

Omeem:

B yromoBHO-mpoleccyallbHOM — 3aKOHE Ha3bIBacTCd TPHU  IPOLECCYalbHBIX  JIEHCTBUS,
IIOCPEJICTBOM KOTOPBIX B YTOJIOBHOM CYZOIPOU3BOJICTBE MUCbMEHHO 3aKPEIUISIETCS] YCTHBIA paccKas JIUIL,
o0aaroIuX CBEICHUSIMU MO0 YTOJIOBHOMY Jieny. DTO AONpPOC, MojlydeHre oO0bsicHeHui u ompoc. Eciu
JOTIPOC M TOJNY4YeHHE OOBSCHEHUM SBISAIOTCA TPAAUIMOHHBIMM (€lleé C COBETCKHMX BPEMEH)
IIPOLIECCYaTIbHBIMU JEUCTBUAMU, OCYILECTBIIAEMBIX OPIaHAMH YTOJIOBHOI'O CYAOIPOU3BOJCTBA, TO OIPOC
nosiuiicst ¢ mpuHsATueM YIIK PO (1.2 4.3 c1.86 VIIK) 1 3akona o0 agBokarype (1.2 4.3 cT.6) Kak crocod
3aKpeIIEHUs] YCTHBIX CBEIEHUM aJaBoKaroM. Hanenenue ajgBokaTa IOJHOMOYMEM OIPAIIMBATH JIMIL
HAIpaBJIEHO Ha peaju3alli0 KOHCTUTYLIMOHHBIX TpeOOBaHUI COCTSI3aTEIbHOCTH CYJONPOM3BOJACTBA U
rapaHTUPOBAHHOCTH IIpaBa KaXIOr0 Ha IMOJIyueHHE KBaIM(PULIUPOBAHHON IOPHUIANYECKON IOMOIIH.
3aKkoHOAATENb OINpEAENUI, YTO B HOBBIX POCCHUHMCKHX YCIOBHUSIX aJIBOKAaT JOJDKEH OoJjiee aKTHBHO
OTCTaWBaTh IpaBa W HHTEPECHl JIOBEPUTENS, B YACTHOCTH IYTeM OTBICKaHUS JIUI, OOJaJaroluX
HEOOXOUMBIMU CBEACHUSIMHU, U 3aKPEIJICHUS UX B MMCbMEHHYIO (GOopMYy.

3akoH 00 anBokatype ¥ YIIK P® nuipe Ha3bIBaroT ONpoc Kak OJHO U3 IMOJHOMOYMH aJBOKara,
HO Hu @enepanbHblii 3ak0oH, HU YIIK P® He perlamMeHTHpyeT MNpOLECCYyalbHBIA MOPSANOK HX
nposeneHus. Jiume B 1.2 4.3 c1.86 YIIK roBopurcs o mnpase 3allUTHUKA NPOBECTH ONPOC C COIVIACHUS
ONPAIINBAEMBIX JIHII.

Ha ocHoBe HOpM, OIpeAensaonuX cTaTyc aABOKaTa B YTOJIOBHOM IIPOLIECCE, @ TAKKE YUUTHIBAS
npuBeaeHHOE nosoxkeHne YIIK PD, MoxHO Ha3BaTh HEKOTOPHIE MPABUIIA TPOBEAEHHUS OMPOCa:

1. AzBokary HEJOMYCTHMO OIPALIMBATh JIMLO, KOTOPOE YK€ Jajo OOBSICHEHUS WU ObLIO
JIOTIPOLIEHO OPraHOB IPEABAPUTEIBHOIO PacCIe0BaHMs, TOCKOIBKY HA3HAUEHHE OIPOCA 3aKJIFOYAETCS B
BBISIBJICHMH HOBBIX HEU3BECTHBIX OpPraHaM IIPEBapUTEIBHOIO PACCIEI0BAaHUS CBUIETENEH U BBEICHUIO
UX B YTOJIOBHOE JIEJIO



2.  HeoOxoauMocTh ompoca OYeBH[IAa CTAHOBUTCS SICHA aJIBOKATy, KaK MPaBUJIO, JIUIIb I10
OKOHYAHUHU IPEIBAPUTEIBLHOIO PACCICNOBAHUA, MOCKOJIBKY 1O O3HAKOMIICHMS C MaTepuajamMH Jeiia
COXpaHsieTcs TaliHa CJEICTBUS M MOTOMY YYAaCTHUKHM HE MMEIOT IOJHOIO MPEICTABICHUS O KpYyre JIMIL,
JOTIPOLLIEHHBIX B KAYECTBE CBUIETEIS

3. AnBokar B XOJA€ TMPEIBAPUTEIBHOTO pACCIEIOBAHUS MOXET OINPOCUT OYEeBHILA
IIPECTYIUICHUS, U3BECTHOIO OpraHaM CIIEACTBH, JO3HAHUS, HO JJIUTEIBHBIN CPOK MMM HE AOIPOLIEHHOIO

4.  AnBOKaT JOJKEH ONpAIIMBATH TOJBKO TEX JIMIL, KOTOPbIE pacroiararoT uHpopMmanuei B
II0JIb3Y IOBEPUTEIS

5. AzBokar BIpaBe IPOU3BOAUTH OIPOC TOJIBKO IPU COIVIACUHU HA 3TO OIPALIMBAEMOr0 JULA

6. AnBokary He cieayeT Oo(GOpMIIATH ONpPOC MPOTOKOJOM IO AHAJIOTUM € IPOTOKOJIOM
JI0TIpOCa, TOCKOJIBbKY IPOTOKOJI B COOTBETCTBUU C YrOJIOBHO-TIPOLIECCYAJIbHBIM 3aKOHOM BIIPaBE
COCTaBJIATh TOJIBKO CJIEZIOBATENb WM I03HABAaTEIb U OH UMEET OIPEJIeICHHYIO IIpoLecCyallbHy0 hopMy

7.  AZBOKaTCcKMil ONpPOC COCTOUT U3 CIEAYIOLIUX 3JEMEHTOB: INOJHbIE JaHHBIE AJBOKAaTa,
yYKa3aHHE Ha YIrOJOBHOE J€J0, CCBUIKM Ha HOPMBI 3aKOHA, JAHHBIE O JIMYHOCTH OIPAIIMBAEMOrO,
OTJIe/IbHAsl OTMETKA O COIVIaCHMU JIMLA NUCbMEHHO H3JI0XKHUTh W3BECTHBbIE €MY CBEJICHHUS aJIBOKATy,
0053aHHOCTh COOOIIATh TOJIBKO MpaBAy, JOCTAaTOYHO MOAPOOHOE H3JIOKEHUE JIMIIOM CBEJCHUH,
UMEIOUIMX 3HAa4YeHHe M0 [ely, yKa3aHHe Ha COIJlacue JMIa MOATBEPAUTh B IOCIEIYIOIIEM BCE
U3JI0KEHHBIE CBEJICHHUS, yKa3aHUe Ha (DakT MPOYTEHUsS TEKCTa ONpoca, NOANKCh agBoKaTa. [Ipu sxenanuun
JM1a MOJYYUTh KOIIUIO, a/IBOKAT BIIPABE €€ U3TOTOBUTH U BPYUUTb.

s Toro, 4roObl CBEEHUs, MOJIyY€HHbIE IIyTEM OIpOca, ChIIPajd CBOIO pOJb B Jelie, OHU
JIOJDKHBI pUoOpecTu cTaTyc gokasarenberBa. B u.2 cr. 74 VIIK, conepskamield nepedeHb BUAOB (hopm)
JI0Ka3aTeNbCTB, HET aJIBOKATCKOro omnpoca. [IoaToMy onpoc Henb3si CUMTaTh AOKA3aTEIbCTBOM IO JACIy.
He sBmserca OH HMHBIM JOKYMEHTOM, KaK CUMTAIOT HEKOTOpbIE ydeHble, noromy 4ro B YIIK P®
OTCYTCTBYIOT HOPMBI, KOTOpPbIE 0053bIBAIOT CIIE10BATENsl IPUOOILATH ONPOC K JIeNly, a TAKXKe IOTOMY, YTO
110001 YCTHBIN paccka3 4emoBeKa MPU3HAETCS T0Ka3aTeIbCTBOM, €CIIH OH IOJIyYeH B XOJI€ IOTPOCa.

Takum 0Opa3oM, oIpoc BBICTYIAET B KaueCTBE UCXOAHON MH(OpMAIMM «CHIPOT0O» MaTepuala,
oQopMIIEHHE KOTOPOTO B YIOJOBHO-NPOIIECCYalIbHOE JOKa3aTeIbCTBO — IIOKa3aHUsl CBUJIETEINA
OCYILIECTBIISIETCS CIIEOBATENIEM, CYIOM IIyTEM AOIPOCA ONPOLIEHHOTO JIUIIA.

Memoouueckue noacnenusn:

IIpn oTBeTe Ha TEOpEeTHUYECKUH BONPOC HAa 3HAHHE, MOHUMAaHHME U aHaJIM3 3aKOHOJATENIbCTBA
HEOO0XO0/IMMO H3YYUTh M INPOAHAIM3UPOBATh BCE HOPMBI YTOJOBHO-NPOLIECCYANBbHOTO 3aKOHA, a TaKKe
npu HEOOXOIMMOCTH HHBIX DenepanbHbIX 3aKOHOB P® mnpuMeHUTENbHO K CHOPMYIUPOBAHHOMY
Bomnpocy. Hanpumep, npu paccMOTpeHHM JaHHOTO BOIIPOca HEOOXOAMMO M3YYHUTh M MPOAHAIU3UPOBATH
BCE HOPMBI, B KOTOPBIX BCTpEYaeTCs JaHHOE IIOHATHUE «OHpOCc», O0O0OIIUTHP MX W NONpoOOBaTh
chopMynHpoBaTh O0IIKE MpaBUiIa MO MPOBEIECHHUIO aJBOKATOM OIpOCa.

IIpumep 3axa4n

1. Ilpu o3HaKOMIIEHMHM C MaTepuajamMH YrOJOBHOTO Jiela aJBOKAT-3alIMTHUK 3asiBUI
X0JJaTaliCTBO 00 O3HAKOMIIEHHH C MaTepHallaMH yrOJOBHOTO Jiejia OTACIHHO OT OOBHHSEMOTO, OJTHAKO
OOBUHSIEMBIII TPOTUB ATOr0 BO3paxaia. BBumy OonbIIoro oO6beMa YroJoOBHOrO Jena (Halauyue
HECKOJIbKUX TOMOB) U HEIOCTaTOYHOTO KOJMYECTBA BpeMEHH (TIOCKOJIBKY CIIEI0OBATEh OTPAaHIYMIT BPeMsI
O3HAKOMJICHHS C MaTepuajiaMH Jiela) Tepel aABOKaTOM BCTal BOINPOC O TOM, KakUM 00pazom
03HAKOMUTHCS ¢ HECKOJIBKMH TOMaMH YTOJIOBHOTO JIeJa.

Bnpase au aosokam 3HakoMumsbcs ¢ Mamepuanami  yeoio6H020 Oeld paz0enbHo  Om
obsunsemozco? Bnpase credosamenv ocpanuuumv  008UHAEMO20 U AOBOKAMA-3AUUMHUKA 8
O3HAKOMAEHUU C MAMepualamu y20108Ho20 oeid. Bnpaee nu adeokam ckonuposamsv ece mamepuanvl
Y201108H020 0ela (HeCKOIbKO momos)?

Pewenue:



B coorBerctBun ¢ 4.l ct.215 VIIK P® npusHaB, 4yTo Bce€ CIEACTBEHHBIE ACUCTBUS IO
YrOJIOBHOMY [Iely TMpPOU3BEACHBI, a COOpaHHbIE JOKa3aTelbCTBA JIOCTATOYHBI MJII COCTaBJICHUS
OOBHHHTEIHHOTO 3aKIIOUYCHHSI, CIIEAOBATEIh YBEAOMIISIET 00 ITOM OOBHHSEMOTO U PAa3biICHIET €My
npeaycMoTpeHHoe cratbei 217 Hacrosmero Koxekca npaBo Ha 03HAaKOMJIEHHE CO BCEMHU MarepuaiaMu
YTOJOBHOTO Jejla Kak JMYHO, TaK U C MOMOIIBIO 3alUTHUKA, 3aKOHHOIO IMPEACTaBUTENS, O YeM
COCTaBJISIETCSl IPOTOKOJI B COOTBETCTBUHU CO cTarhsiMu 166 u 167 nacrosimero Kogekca. B wactul c1.217
VIIK P® rosopurcs, 4To 10 X0JaTaiiCTBY OOBUHAEMOIO M €r0 3alIUTHHUKA CJIEA0BATENb MIPEIOCTABIISIET
VM BO3MOKHOCTb 3HAKOMHUTBCS C MaTEpHAJIaMU YTOJIOBHOTO JieJia Pa3eibHO.

VYuuTeIBasA, 4TO MO 33Jaue OOBMHSAEMBIN BO3paXkaj, M aJBOKAaT Ha OCHOBaHMHU 4.4 1.3 cT1.6 ©3
«O0 aZBOKATCKOW JEATENILHOCTH U aJJBOKAType» He BIIpaBe 3aHUMATh MO JETy MO3ULHI0 BOIMPEKH BOJIE
JIOBEPUTEIIS, TO3ATOMY JIEUCTBUS a/IBOKaTa-3alllMTHUKA HE MpaBoMepHO. [Ipexae yem 3asBisiTh JaHHOE
X0JIaTaliCTBO, OH JOJKEH ObUI COrjacoBaTh CBOIO MO3UIIMIO ¢ OOBHUHsAEMBIM. [TockoibKy OOBHHSEMBIi
BO3paKaeT, aJ[BOKAT-3alIUTHHK 0053aH 3HAKOMUTKLCS C MaTeprallaMu JieJia COBMECTHO.

Ha ocnoBanuu 4.3 c1.217 VIIK P® mo o6memy npaBuiay, OOBHHSEMBIH M €ro 3alllMTHUK HE
MOTYT OTpaHUYMBATHCA BO BPEMEHU, HEOOXOAMMOM UM JIJIsi O3HAKOMJICHHUS ¢ MaTepUaliaMH YroJIOBHOTO
nena. Ho ectb uckmouenue. Ecnu 0OBUHSEMBIN M €r0 3alllUTHUK, MTPUCTYINHBIINE K O3HAKOMIICHHUIO C
MaTepuaJiaMH yroJIOBHOTO JieJia, SBHO 3aTATHMBAIOT BpeMs O3HAKOMJICHHUSI C YKa3aHHBIMU MaTepuajlami,
TO Ha OCHOBAHHHM CYAE€OHOTO pelIeHHs], IPUHIMAEMOT0 B MOPAJIKe, yCTaHOBICHHOM cTaTheil 125 VIIK,
yCTaHaBIMBAETCS OMPEIEICHHBIN CPOK JUIsl O3HAKOMJICHHSI C MaTepuajaMu yroJIoBHOTO jena. B cinyudae,
ecnd OOBHHSIEMBI M €ro 3alUTHUK 0€3 YBaXHUTENbHBIX MPUYMH HE O3HAKOMIIUCH C MaTepuaIamMu
YrOJIOBHOTO JIeJia B YCTAHOBJICHHBIN CYJIOM CPOK, CIIEJOBATEIb BIIPaBE MPHUHSITH penieHue 00 OKOHYaHUN
MIPOU3BOJICTBA IAHHOI'O MPOLIECCYaTbHOTO JIEUCTBUS, O UEM BBIHOCUT COOTBETCTBYIOLIEE MOCTAHOBJIECHUE
U JIelaeT OTMETKY B MPOTOKOJIE O3HAKOMJICHHS OOBHHSIEMOTO M €ro 3alllUTHUKA C MaTepuajiaMu
YroJIOBHOTO Jiena. Takum 00pa3oM, caM clieioBaTeIb OTPaHUYUTh B CPOKAX O3HAKOMJICHHS HE BIIpaBe, HO
CyJl TIO XO/JaTaCTBY CJE€J0BATElsl BIIPABE OTPAHUYUTH BO BPEMEHHM O3HAKOMIICHMS ¢ MaTepHalaMH Jieia
OOBHMHSIEMOTO M 3alllUTHUKA, HO TOJBKO MPHU YCJIOBUHU, €CIIM OHHM SBHO 3aTATMBAIOT BpeMs. M3 3amaum
CZIeJIaTh BBIBOJI O HEHAJIJICKAIIIEM IMOBEICHUH OOBUHSIEMOTO M €T0 3al[UTHUKA HEBO3MOKHO.

B cootBerctBum ¢ u.2 c¢r.217 YIIK P® B npouecce 03HaKOMJIEHUSI C MaTEpUaAIaMH YTOJIOBHOTO
Jiena, COCTOSIIIET0 U3 HECKOIBKUX TOMOB, OOBHHSIEMBIN M €ro 3all[UTHUK BIIPaBe MOBTOPHO 0OpamiaThCcs K
J1000My M3 TOMOB YTOJIOBHOTO Jelia, a Tak)Ke BBINMCHIBATH JIOOBIE CBEACHHUS U B JIOOOM 0oOBEMe,
CHUMATh KOMHH C JIOKYMEHTOB, B TOM YHCJI€ C TTOMOIIbI0 TEXHUUYECKUX cpeAcTB. Komuu JOKyMEHTOB U
BBIIIMCKH U3 YTOJIOBHOTO JIeJia, B KOTOPOM COJIEPKATCS CBEAEHUS, COCTABJISAIOIINE TOCYJaPCTBEHHYIO WU
WHYIO OXpaHseMylo (helepaibHbIM 3aKOHOM TaiHy, XpaHATCS MPU YTOJIOBHOM JI€JI€ U TIPEIOCTABIISIOTCS
OOBHHSIEMOMY W €ro 3allUTHUKY BO BpeMs cyneOHoro pasduparenbcTBa. Takum oOpa3om, aaBoOKat-
3alIUTHUK BIPAaBE KOMHUPOBATH JIFOOBIE MaTepUasbl YTOJOBHOTO J€JIa, HO MCKIIIOYUTENIHHO 32 CBOM CUET
(n.7 9.1 c1.53 VIIK PD).

Memoouueckue noacnenusn

[Ipu pemennn mpakTUYECKOW 3a7a4ll HEOOXOIUMO JaTh OTBET HA BCE CHOPMYJIHMPOBAHHBIC B
HEell BOMPOCKI, 00OCHOBAaB U MOTHBHPOBAB OTBETHI CCHUIKAMH Ha COOTBETCTBYIOIHME HOPMBI YTOJIOBHO-
MPOIIECCYaTbHOTO 3aKOoHa W WHBIX DenepanbHbiX 3akoHOB P®. Ilpm sTOoM HEOOXOAWMO y4ecTh, YTO
MOJTHOMOYHS 3allUTHUKA PErIaMeHTUPYIOTCS Kak oOmmmu nonoxkeHusmMu YIIK PO, Tak u oTnenbHBIMU
MpOLECCyaIbHbIMU «PabOYMMMI» HOPMaMHU.

IIpumep 3axa4n

[lo yronmoBHOMYy neny, BO30YXICHHOMY MO (akTy COBEpLICHHMsS YOUHCTBA M3 XYJIUTAHCKHUX
noOyxaenuit (m. «» 4.2 cr.105 YK P®), Obut 3anmepxkan rp. CemMeHOB, KOTOpBIM OTKazajics OT
HA3HAUYEHHOI'0 a/BOKaTa-3alllMTHUKA M 3asBHJI XOHATAaHCTBO O JIONMYCKE B KAauyeCTBE 3aIIUTHUKA €ro
ponHoro Oparta — ropucrta. CienoBaTenb YAOBIETBOPUI XOAATaliCTBO, MPUIIIACKI JOMYCTUI B KauecTBe
3alIUTHUKA OpaTa-lIopHcTa U B €ro NPUCYTCTBUU NpeabsiBuil CeMeHOBY OOBUHEHHE.

Ipoananusupyiime wnopmor YIIK P® u oyenume Oeticmeus credosamensn? Hcenonvsys
pasvacuenua Ilocmanoenenus Ilnenyma BC PD Ne 29 om 30.06.2015 2. «O npaxmuke npumeHeHus
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Cyoamu 3aKOHO0AmenbCmed, 00eCneuusarweco npaso HA 3auumy 8 Y20i06HOM CYOONPOU3800CHEE),
onpeodenume, o KAKum KpUmepusim moxcem Ovlmb OONYUEHO 8 KAUecmee 3auUmnuKd uHoe Juyo Hapsoy
¢ aosokamom?

Pewenue:

JlelicTBYs clenoBaTels HEPaBOMEPHBI.

Ha ocHoBanuu 4.4 c1.46 u 1.3 4.3 c¢1.49 VIIK P® noxno3peBaemblii UMEET IPaBO M0JIb30BATHCS
IIOMOIIBIO 3AIIUTHUKA C MOMEHTa (pakTHueckoro 3aaepkanus. B coorBerctBuM 4.l ¢T.49 3alIUTHUK -
JIMII0, OCYILLIECTBIISIIOIIEE B YCTAHOBJIEHHOM YTOJIOBHO-IIPOILIECCYAJIbHBIM 3aKOHOM MOPSAKE 3allUTy IIpaB
U HUHTEPECOB I0JI03PEBAEMBIX M OOBHUHAEMBIX, M OKa3bIBAIOIIEE WM IOPUAMYECKYIO IOMOIIb IpHU
IIPOM3BOJICTBE IIO YIOJIOBHOMY Jely. B KadecTBe 3allUTHHUKOB JOMYCKAalOTCSd K Y4YacTUIO B JIEJe
a/IBOKAThl, a 110 OINPEJIEJIEHUIO WIIM [TOCTAHOBJICHUIO CyJ1a B KAU€CTBE 3alllUTHUKA MOTYT OBITh JOIYIIECHBI
Hapsy C aJBOKAaTOM OJWH M3 OJHM3KUX POJACTBEHHHKOB OOBHHSIEMOTO WM HHOE JIMIO, O JOIyCKe
KOTOpOro XojaraiictByer oOBHMHseMbId. Ilpm mnpou3BOACTBE Yy MHUPOBOH CyIbM YKa3aHHOE JIMIIO
JIOITYCKAeTCsl U BMECTO a/IBOKATA.

B coorBerctBuM ¢ 4.l cr.2 ®enepanbHo 3akoHa PO «OO6 agBOKAaTCKOM NEATEIBHOCTH MU
aJIBOKaType» aJBOKAaTOM SBJISIETCS JIMLO, MOJY4YMBIIEE B YCTAHOBJICHHOM 3aKOHOM IOPSIKE CTaTycC
aZiBOKaTa M IPaBO OCYILECTBIIATH aJBOKATCKYIO neATesnbHOCTh. Yacte 1 ¢1.9 D3 ycranaBiauBaer, 4To
craryc anaBokata B Poccuiickoil ®enepauuu BOpaBe NPUOOPECTH JMIO, KOTOPOE HMEET BbICILIEE
IopuaM4eckoe  oOpa3zoBaHME, TOJNYYEHHOE [0 MMEIOUIeH TOCYJapCTBEHHYI  aKKpeIUTAlHIo
0o0pa3oBarenbHON Tporpamme, JU0O YYEHYIO CTENEeHb MO IOPUIMYECKON CHENUaTbHOCTH. YKa3aHHOE
JMILO TaKXke JOJDKHO UMETh CTaX padOoThl MO OPUAMYECKON CIELHUATbHOCTH HE MEHee JBYX JeT 0o
IPOUTH CTAXXUPOBKY B aJIBOKaTCKOM OOpa30BaHUU B CPOKHU, YCTAaHOBJIEHHbIE HacTosAmMM PDenepanbHbIM
3aKkoHOM. PerleHue o MNpUCBOEHMM CTaTyca aJBoKaTa IPUHUMAeT KBaTU(UKALMOHHAs KOMHUCCHS
aZBoKaTcko mnanatel cyObekTa Poccuiickoir ®denepauuu mnocie cladyd JHUIOM, NPETEHAYIOLIMM Ha
npuoOpeTeHue cTaryca aBoKara, KBaJIM(UKAMOHHOIO Kk3aMeHa 4.3 ¢1.9 O3).

[TockonmbKy peub HAET O JOCyIeOHOM TPOHM3BOJCTBE, TO B KA4eCTBE 3aIIWTHHKA
MOJ03PEBAEMOI0 MOTYT OBITh JONMYLIEHBI TOJBKO aJBOKATHI, HAa 4YTO HEOJHOKPAaTHO YyKa3bIBal
Koucrutynmonnsiii Cyn P®, a Ttaxxe ykazaHo B m.10 mocranoBnenust [lnemyma BC P® Ne 29 or
30.06.2015 r. «O mpakTHKe NPUMEHEHHUs CyJaMH 3aKOHOJATEIbCTBA, OOECHEeYMBAIOIIErO IPaBO Ha
3allUTy B YTOJIOBHOM CyA0Npou3BoACTBe». [loaToMy OpaT-topucT HE MOXKET ObITh TONYIIEH K YYaCTHUIO B
J0Cy1eOHOM IPOU3BOJACTBE (B TOM YHUCIIE NPHU MPEeIbsIBICHUN OOBHHEHHS), MOCKOJIBKY HE SIBIISETCS
aaBokaroM. TakuM o00pa3oM, cienoBaTesb JOJDKEH OblT OTKa3aTh B YIOBJIETBOPEHMM XOAAaTaicTBa O
JIOITyCcKe OpaTa-fopucTa B KaUeCTBE 3alllUTHHUKA.

IIpu 3TOM, OOBMHSIEMBIN BIpaBE OCYLIECTBIATH 3aAIIUTY CaMOCTOSITENIBHO, OTKAa3aThCs OT
3amMTHUKA.  OJHAaKO 3aKOH YCTaHABIMBAaeT Cly4ad, KOTJa ydacTue 3alllUTHUKA 00s3aTesbHO. DTO
O3HAYaeT, 4TO B cClyyae OTKa3a OT 3AIIUTHHUKA OOBUHSEMBIM MM MOJ03PEBAaEMbIM, TaKOW OTKa3 B
cootBercTBUM cO cT.50 YIIK P® He obs3arenen s cienoBatens. OQHUM U3 TaKUX CIIy4aeB SIBJISETCS
coBeplIeHHE OOBHMHSEMBIM JIMIIOM MPECTYIUIEHUS Mepa HaKa3aHWs, 3a KOTOpOe MpeaycMaTpHUBacT
CMEpPTHYIO Ka3Hb WJIM JHIIEHHE cBOOOJbI cBbime 15 15 ner. [lostomy, ciiegoBaTens BIpaBe OTKa3aTh
O0OBHMHSIEMOMY U B OTCTpaHEHHH Ha3HAYEHHOTO aJBOKaTa-3alllUTHHKA.

OnHako OOBUHSIEMBIN BIIpaBe BHOBb 3asBUTH XOJATaliCTBO O JOIMYCKE B KaueCTBE 3alllUTHHKA
Oparta-topucta B CyIeOHOM 3acelaHWd, HO Hapsly C Ha3HAuE€HHBIM a/JBOKATOM U TpPHU YCIOBUH, O
KOTOpPBIX TOBOPUTCS B Ha3BaHHOM Bbllle MocrtaHoBieHuu Ilnenyma Bepxosnoro Cyma P®. B
cootBercTBUM ¢ 1.11 mnoctanoBnenuss Ilnenyma npu paspelieHUM XojaTaicTBa OOBHUHSIEMOTO,
3asBJICHHOTO B COOTBETCTBMM ¢ 4acThio 2 crtatbu 49 VYIIK P® o gomycke omHOro mu3 OIM3KHX
POJICTBEHHUKOB MJIM MHOTO JIMLA B KAYECTBE 3aIUTHHKA, CY]ly CJIEAYeT HEe TOJIbKO MPOBEPATH OTCYTCTBHE
00CTOATENBCTB, YKa3aHHbIX B cTatbe 72 YIIK P®, HO 1 yunThIBaTh XapakTep, 0COOEHHOCTH OOBUHEHHS, a
TaK)K€ COIJIaCHe U BO3MOXKHOCTH JAHHOTO JIMIIA OCYIIECTBISTH B YCTAaHOBJIEHHOM 3aKOHOM IOPSJIKE
3alUTY NPaB U HHTEPECOB OOBUHAEMOT0 M OKa3bIBATh €MY IOPUIMUECKYIO TOMOIIIb ITPU IPOU3BOJICTBE 110
JIelly U TakoW OTKa3 CyJa B YAOBJIETBOPEHHHM XOJaTailcTBa JOKEH ObITh MOTHBHPOBAaHHBIM. TakuM
o0pa3oM, UCXOJS W3 JIAaHHOTO IMOJOXKEHMS, Cyly HEOOXOIMMO YCTAaHOBHUTH, HET JIM OOCTOSTENBLCTB,
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CIIy’KaIllUX OCHOBAaHHMEM JUIsl OTBOJA 3AIIMTHHKA, a TaKKe 00JIaAaeT JU OH IOPUIMYECKUM 3HAHUS IS
OKa3aHWs MOMOIIM OOBMHAEMOMY WJIM UWHBIMH 3HAHUAMH B HHBIX 00JacTAX JEATEIbHOCTH
(SKOHOMHUYECKOH, MpPeANPUHUMATEIICKOM M WHOW), KOTOpbIE HEOOXOAWMBI ISl 3alUTHl HHTEPECOB
O0OBUHSEMOT0 10 NPEAbABICHHOMY €MY OOBHHEHUIO.

Memoouueckue nosacrnenus

Jnst pelieHus NPAaKTUYECKOW CUTyallMM YPOBHS aHalIM3a JEHCTBYIOLIErO 3aKOHOAATENIbCTBA
ciefayer oOpaTuTbCsl K HOpMaM YTOJIOBHO-IIPOLECCYaldbHOro Kojekca P®d, BO3MOXHO HMHBIM
QenepanbHbM 3akoHaM P®D, a Taxke pemeHMsM BBICHIMX CyAeOHBIX opraHoB. [IpoGiema pemieHus
JAHHBIX 3a/1a4 COCTOUT B TOM, YTO YTOJIOBHO-IIPOLIECCYAJIBHBIN 3aKOH HE MOXET PEriIaMeHTHPOBaTh BCE
BO3MOJKHBIE [TPAKTUYECKUE CUTYallUH, I03TOMY UX HEOOXOJMMO pellIaTh IyTEM aHaINU3a JEHCTBYIOIErO
3aKOHOJaTeIbCTBA. B MaHHON 3a/aue yrojgoBHO-NIPOLECCYaIbHBIM 3aKOHOM YCTAHOBJIEHO TpeOOBaHHE K
3alllMTHUKY, B KAa4eCTBE KOTOPOrO B JOCYIE€OHOM IPOU3BOJCTBE BIIPaBE BBICTYNATh HCKIFOYHUTEIHHO
anBokar. Ilpu 3TOoM 3akoH JomyckaeT B CyAEOHBIX CTagusX BO3MOXHOCTb Y4YacCTHs B KadecTBe
3alIMTHUKOB MHBIX JMI (IOMUMO aJBOKaTa), OJHAKO TAKOW JIOMYCK HE MOXXET OBbITb MPOHU3BOJIbHBIM,
IOCKOJIBKY MCXOJs M3 Ha3HAu€HUs 3alllUTHUKA B YTOJIOBHOM CYIONPOM3BOJCTBE — OH JOJDKEH OBITh
TOTOB M CIIOCOOCH OKa3aTh KaK OPHIUYECKYIO, TaK M HHYIO IMOMOIIb B 3alIuTe OOBHHSEMOTO OT
YTOJIOBHOTO IpecienoBanus. JlaHHble U HekoTopele apyrue Bompockl [lnmenym Bepxosnoro Cyna PO
OTJIENbHO pa3bsicCHWI B cBoeM noctaHoBiaeHUH Ne 29 ot 30.06.2015 r. «O nmpakTuke NpUMEHEHUS Cy1aMU
3aKOHOJIaTeNIbCTBA, 00ECIIEYMBAIOILETO MTPABO Ha 3alUTY B YTOJIOBHOM CYJIOIIPOU3BO/ICTBE.

YACTD 3. (ne nyoauxyemcsy)
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